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INTRODUCTION

The Community Schemes Ombud Service (CSOS) is established in terms of the
Community Scheme Ombud Service Act No. 9 of 2011 (CSOS Act) to regulate the

conduct of parties within Community Schemes and to ensure their good governance.

The Community Schemes being any scheme or arrangement in terms of which there is
shared use of and responsibility for parts of land and buildings, including but not limited
to a Sectional Title Scheme, a Share Block Company, Home or Property Owner’s
Association, however constituted, established to administer a property development, a
Housing Scheme for Retited Persons, and a Housing Co-operative as contemplated in
the South African Co-operatives Act, 2005 (Act No. 14 of 2005).

As encapsulated in section 36(1) of the CSOS Act, the Chief Ombud must issue Practice
Directives regarding any matter pertaining to the operation of the Service (CSOS).
Furthermore, section 36(2) provides that Practice Directives must, subject to the CSOS
Act and the regulations, direct the performance of any act in the operation of the CSOS.

The Chief Ombud herein issues this Practice Directive.

The purpose of this Practice Directive is to serve as single source of reference to the
prescribed practice issued by CSOS. No interpretation of this Practice Directive should
have the effect of creating a conflict with the provisions of the CSOS Act and the Sectional
Titles Schemes Management Act No. 8 of 2011 (STSM Act) and other legislation and

regulations.

This Practice Directive supersedes all previous directives, circulars and guidelines issued
on the same subject matter. From the effective date , there will be a repeal of all prior
directives. Any conflicting statements or procedures from earlier documents are now

considered void.

All stakeholders are expected to adhere to the updated practices as outlined in this

directive to ensure consistency and alignment with current standards and objectives.



DEFINITIONS

In the interpretation of this Practice Directive, words and expressions to which a meaning

has been assigned in the Act or its regulations shall bear the same meaning as assigned

unless the content indicates the contrary words importing:

(i)

The singular must be interpreted to include the plural, the plural to include the

singular, and

Any one gender must be interpreted to include all other genders.

“Adjudicator’ means a person contemplated in section 21(2)(b) of the CSOS Act,
tasked with amongst other things conducting investigations, adjudicating and

presiding over CSOS disputes and issuing adjudication orders.

“Annual General Meeting” means a meeting conducted annually within four
months of the end of each financial year where the members of a sectional title

scheme gather to discuss and vote on key issues.

“Body Corporate” means a legal entity made up of all the owners in a sectional
title scheme responsible for the enforcement of rules and for the control,
administration and management of the common property for the benefit of all the
owners. This entity is formed with effect from the date which any person other than

the developer becomes an owner of a unit in a Sectional Title Schemes.
“Business Days” means a day, other than a Saturday, Sunday or public holiday.
“Case Management Officer” means a CSOS employee responsible for managing,
coordinating and monitoring cases within CSOS, ensuring they are processed

efficiently and incompliance with relevant policies and procedures.

“Chief Ombud” means the person appointed in terms of section 14 of the CSOS
Act.



8.

10.

11.

12.

13.

14.

“Compliance and Enforcement Investigator” means a CSOS employee
responsible for conducting compliance checks, investigations and verification of

information relation to Community Schemes.

”Community Scheme” means any scheme or arrangement in terms of which there
is shared use of and responsibility for parts of land and building, including but not
limited to a sectional titles scheme, a share block company, a home or property
owner’s association, however constituted, established to administer a property
development, a housing scheme for retired persons, and a housing co-operatives
as contemplated in the South African Co-operatives Act, 2005 (Act 14 of 2005).

“Conciliator” means a person contemplated in section 21(2)(c) of the CSOS Act,

tasked with amongst other things chairing conciliation hearings.

“CSOS Connect” means a secure online service providing a digital platform to
support the CSOS Community Schemes in Ombud Services. Services such as
scheme registration and governance, customer relations management and revenue

management.

“CSOS Levy” means a levy payable to the CSOS as prescribed in the Community

Schemes Ombud Service Regulations: Levies and Fees.

“Data Subjects” means the natural or juristic person to whom Personal Information

relates.

“Dispute” means a dispute in regard to the administration of a community shceme
between persons who have a material interest in that scheme, of which one of the

parties is the association, occupier or owner, acting individually or jointly.

“Executive Committee Members” means the executive body of a Community
Scheme, including but not limited to the trustees of a sectional title Body Corporate,
the board of directors of a Share Block Company, the board of directors of a
Homeowners Association and the management associate of any Housing Scheme

for Retired Persons.

10
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16.

17.

18.

19.

20.

21.

22.

23.

24.

. “Executive Managing Agent” means a qualified managing agent with the required

skill and experience, who is appointed to carry out all the functions and powers of

the trustees of a Body Corporate in terms of management rule 28 of the STSM Act.

“Existing scheme” means schemes that have been in existence for more than a

year at the time of registration.

“Home Owners’ Association” means separate individual properties managed by
a single association to which the owners of all the individual properties must belong.
It may be either a non-profit company or a common law association. The
Companies Act No. 71 of 2008 regulates aspects of non-profit companies. There is

no specific legislation for common law home owners’ associations

“Housing Co-operatives” means an entity established by a number of people and
operated on co-operatives principles to provide housing to its members. Housing

co-operatives are established in terms of the Co-operatives Act No. 14 of 2005.

“Housing Scheme for Retired Persons” means either occupational rights or
ownership reserved for people and their spouses over the age of 50 (fifty). It can be
any type of community scheme, including life rights. The legislation is the Housing
Development Schemes for Retired Persons Act No. 65 of 1988 and it protects the

interest of retired persons.

“Information Officer” means an information officer or deputy information officer as

contemplated in terms of section 17 of PAIA.

“Information Regulator” means the regulator established in terms of section 39 of
POPIA.

“Means Test” means a method used to determine an individual’s or household’s

eligibility for financial assistance or benefits based on their income and assets.

“Minister” means the Minister of Human Settlements.

“New scheme” means schemes that have been in existence for less than a year

at the time of registration.

11



25.

26.

“Operator” means a person who processes personal information for a responsible

party in terms of a contract or mandate, without coming under the direct authority

of that party.

“Personal Information” means any data or information relating to an identifiable,

living, natural person, and where it is applicable, an identifiable, existing juristic

person, including, but not limited to —

(@)

information relating to the race, gender, sex, pregnancy, marital status,
national, ethnic or social origin, colour, sexual orientation, age, physical or
mental health, well-being, disability, religion, conscience, belief, culture,

language and birth of the person;

information relating to the education or the medical, financial, criminal or

employment history of the person;

any identifying number, symbol, e-mail address, physical address, telephone
number, location information online identifier or other particular assignment to
the person;

the biometric information of the person;

the personal opinions, views, or preferences of the person;

correspondence sent by the person is implicitly or explicitly of a private or
confidential nature or further correspondence that would reveal the contents
of the original correspondence;

the views or opinions of another individual about the person; and

the name of the person if it appears with other personal information relating

to the person or if the disclosure of the name itself would reveal information

about the person.

12
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28.

29.

30.

31.

32.

33.

34.

“Practice Directives” means the official guidelines or instructions issued by the
Chief Ombud in terms of section 36 of the CSOS Act to ensure consistent and

effective handling of disputes, compliance and governance within the schemes.

“Property Owners Association” means separate individual properties managed
by a single association to which the owners of all the individual properties must
belong. It may be either a non-profit company or a common law association. The
Companies Act No. 71 of 2008 regulates aspects of non-profit companies. There is

no specific legislation for common law property owners’ associations

“Regional Ombud” means a designated individual within a specific geographic
area who is responsible for receiving and handling disputes related to Community
Schemes within their region, acting as a mediator and adjudicator to resolve
conflicts between members of those schemes; essentially, they are the local point
of contact for residents within a particular area who have issues with their
Community Scheme management and need to access dispute resolution services
through CSOS

“Representative” means a person who is appointed to act on behalf of another

person or group of people in a specific capacity to further a common goal.

“Responsible Party” means a public or private body or any other person which,
alone or in conjunction with others, determines the purpose of and means for

processing Personal Information.

“Scheme Governance Officer” means a CSOS employee responsible for
conducting quality assurance on scheme governance documentation, liaising with

various stakeholders and monitoring compliance.

“Sectional Title Scheme” means a scheme in terms of which a building or

buildings situated or to be erected oon lan

“Share Block Company” means a company the activities of which comprise or
include the operation of a share block scheme. Share block scheme being any
scheme in terms of which a share, in any manner whatsoever, confers a right to or

an interest in the use of immovable property.

13



35. “Special General Meeting” means a general meeting of owners, shareholders or

members that is not scheduled annually and is held for a specific purpose/s.

14



ACRONYMS AND ABBREVIATIONS

AGM Annual General Meeting

CEl Compliance and Enforcement
Investigator

CIPC Companies and Intellectual Property
Commission

CMO Case Management Officer

CSOS Community Schemes Ombud
Service

DM Act Disaster Management Act

DRGA Dispute Resolution Governance
Administrator

EUA Exclusive Use Area

HOA Homeowners’ Association

IRBA Independent Regulatory Board for
Auditors

NCA National Credit Act

PAIA Promotion of Access to Information
Act

PAJA Promotion of Administrative Justice
Act

PAYE Pay As You Earn

PMR Prescribed Management Rules

QAC Quality Assurance Certificate

SASSA South African Social Security Agency

SGO Scheme Governance Officer

STA Sectional Titles Act

15




LEGISLATIVE FRAMEWORK

CSOS is primarily responsible for the regulation, promotion, and monitoring of good
governance of the CSOS Act and the STSM Act; however, the following legislation has a

direct impact on the successful implementation of the Practice Directive:

1. The Constitution of the Republic of South Africa,1996;

2. Community Schemes Ombud Service Act No. 9 of 2011;
3.  Sectional Titles Schemes Management Act No. 8 of 2011;
4, Sectional Titles Act No. 95 of 1986;

5.  Share Block Control Act No. 59 of 1980;

0. Housing Development Schemes for Retired Persons Act No. 65 of 1988;
7. South African Co-Operatives Act No. 14 of 2005;

8.  Companies Act No. 71 of 2008;

9. Public Finance Management Act No. 1 of 1999;

10. Property Practitioners Act No. 22 of 2019;

11. National Credit Act No. 34 of 2005;

12. Banks Act No. 94 of 1990;

13. Legal Practice Act No. 28 of 2014;

14. Disaster Management Act No. 22 of 2005

15. Protection of Personal Information Act No. 4 of 2013;

16. Promotion of Access to Information Act No. 2 of 2000; and

17. Promotion of Administrative Justice Act No. 3 of 2000.

16



GENERAL GUIDELINES

Persons seeking the services of the CSOS shall adhere to the general guidelines set

out below and the specific requirements of each applications.

1.

In any application, the applicant or authorised Representatives shall provide the

contact details of the all parties and affected persons.

The parties, affected parties and stakeholders shall conduct themselves in a
manner that is professional, courteous, and respectful at all times. The use of
derogatory, disrespectful or discourteous language and/or behaviour directed to

CSOS staff and/or any of the parties is prohibited.

The parties are required to adhere to the time frames and due dates set out in
this Practice Directive, CSOS Act, STSM Act, Regulations or any other

applicable legislation.

All parties to a Dispute (dispute resolution and/or scheme governance matter)
are entitled to all documentary evidence including responses and submissions

that the opposing party intends to use in the proceedings.

Parties shall first exhaust all internal dispute resolution mechanisms available in
terms of their Community Scheme rules prior to approaching the CSOS. Only
after such internal processes have been fully utilised and no resolution has been
reached may any party initiate proceedings with CSOS. This provision shall not
preclude any party from seeking urgent interim relief where necessary to prevent

irreparable harm.

Notwithstanding the organiisation’s transition to the CSOS Connect platform,
walk-in patrons shall continue to be attended to. CSOS remains commmited to
providing in-person assistance where necessary, ensuring that all individuals ,
regardless of their access to CSOS Connect , receive the required services and

support.

17



7. All applications submitted to the organissation shall be in English . However,
CSOS acknowledges the linguistic diversity of its stakeholders and remains
committed to assisting and attending to applications in other official langauges

as necessary, ensuring fair and accessible service delivery.
8. CSOS and its staff shall guide and support the stakeholders and Community
Schemes in line with its mandate however , this support shall not include the

provision of legal advice.

9. All parties and stakeholders must use the correct emails and channels when

communicating with CSOS to enable effective responses from CSOS.

18
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1.

REGISTRATION OF SCHEMES

SCOPE OF APPLICATION

1.1

This section applies to Community Schemes as defined in the CSOS Act, all
persons who own and occupy units in such Community Schemes and all persons

who manage such Community Schemes.

MANDATORY REGISTRATION OF SCHEMES

1.2

Community Schemes are mandated to be registered in terms of Regulation 18(3)
of the Regulations on CSOS, 2016.

PROCEDURAL REQUIREMENTS

1.3

1.4

1.5

1.6

The CSOS will only approve the registration of a Community Scheme provided

that the correct information is provided.

There is no fee payable to register a Community Scheme with the CSOS.

The Community Scheme will receive a scheme registration number which must

be used when effecting payment of the CSOS Levy.'

The Community Scheme will receive a registration certificate once it has been

registered.

REGISTRATION PROCESS

1.7

The CSOS has digitalised the scheme registration process through the utilisation
of CSOS Connect. Community Schemes are strongly advised to utilise the online

platform for seamless and efficient registration of its Community Scheme.

Format of the registration number will be in accordance with clause 10.14 and 10.15

below.

21



1.8

1.9

The Community Scheme must register with the CSOS through the CSOS Connect
online platform: www.csosconnect.org.za/www.csos.org.za as prescribed in
section 59 (b) (iii) read together with Regulation 18(3) (a) and (b).

The person who registers the Community Scheme on the CSOS Connect platform

must be appointed by the Community Scheme as an authorised Representative.

Under the CSOS Connect platform, the authorised Representative must follow the

following steps in order to register:

1.10.1 Create a user profile on CSOS Connect:

1.10.1.1  Open the CSOS Connect platform on

www.csosconnect.org.za and select “Register”;

1.10.1.2 The user can register as a board of directors, developer,
managing agent, occupier, owner, sectional title trustees,
managing association of retired owners or Executive
Managing Agent (EMA);

1.10.1.3  Once registered, the user will receive a profile registration

notification and a registration confirmation email.

1.10.2  Activate user profile:

1.10.2.1  Once registered on the system, the user must activate their

profile by utilising the 15t time login option.

1.10.2.2 The user will receive an account activation naotification,

prompting them to change their password.

1.10.2.3  The user will capture their current password, new password

and confirm new password.

22
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1.10.2.4  Once the user has saved their password, the password will

be changed successfully.

1.10.3  Link an Existing scheme or register a New scheme.

1.10.3.1 A distinction should be made between New schemes and

Existing schemes.

1.10.3.2 The user will be prompted to upload documents based on
the classification of the scheme either as a New scheme or

an Existing scheme.

1.10.3.2  Furthermore, the user must verify and link their identity
number to the Community Scheme. It is possible that the

user may be linked to more than one Community Scheme.

1.10.4  The user will thereafter login and register a Community Scheme.

1.10.4.1  The user will be prompted to search for the Community

Scheme prior to commencing with the registration process.

1.10.4.2 The following Community Scheme types can be registered

by the user namely:

1.10.4.2.1 Home or Property Owners’ Association
(HOA) ;

1.10.4.2.2 Housing Co-operatives;

1.10.4.2.3 Housing Schemes for Retired Persons;

1.104.2.4 Sectional title Schemes; and

1.10.4.2.5 Share Block Companies.
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1.12

1.10.5

1.10.6

1.10.7

1.10.8

1.10.9

1.10.4.3  The user can indicate if the Community Scheme is a mixed-

use development.

1.10.4.3.1 The user will be prompted to specify the
components that form the mixed-use

development.

After registering, the user must attach mandatory documents as

required by the CSOS Connect platform.

There must be more than two Executive Committee Members except

for New schemes.

There must be more than one authorised signatory for banking

purposes.

The full Community Scheme address including the street number, street
name, town, city and province must be stated during the registration

process.

Upon successful registration of a Community Scheme, a unique
scheme registration number will be generated. The scheme registration

number will be in a format as stated under clause 10.14 and 10.15.

CSOS shall register the Community Scheme within 7 (seven) business days of

receipt of a fully completed CS1 registration form or completed registration on
CSOS Connect platform.

The Community Scheme must, within 30 (thirty) days after receipt of a certificate

of registration, file with CSOS the supporting documents listed under Annexure

“A” to be quality assured and approved.

24



2. COMPLIANCE AND ENFORCEMENT WITH THE
LEGISLATION

SCOPE OF APPLICATION

2.1 This section applies to Community Schemes as defined in the CSOS Act, all

persons who own and occupy units in such Community Schemes and all persons

who manage such Community Schemes.

COMMUNITY SCHEMES AND COMPLIANCE ASSISTANCE

2.2 Community Schemes are required to operate in accordance with the CSOS Act,

STSM Act and other applicable legislation and regulations. Community Schemes

are required to adhere to compliance requirements. The compliance requirements

for Community Schemes encompass the following:

(@)

(b)

(c)

(d)

(e)

The registration of the Community Scheme in terms of section 59 (b)((iii)
read with regulation 18(3)(a) and (b) of the CSOS Act;

The submission of the annual returns in terms of section 59(b)(i),(ii) and
(iii) read with regulation 18(2) of the CSOS Act;

Dispute resolution in terms of chapter 3,4 and 5 of the CSOS Act;

The quality assurance of all other scheme governance documentation as

prescribed by applicable legislation; and

The payment of levies in terms of section 59(a) read with Regulation 11(1)
of the CSOS Act.

2.3 CSOS will engage with registered Community Schemes that need guidance and

support to achieve compliance with the CSOS Act, STSM Act and other relevant

legislation and regulations. Community Schemes which demonstrate effective

compliance practices will be subjected to less inspections, unless the Community

Scheme seeks support from CSOS.
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CSOS provides support to Community Schemes through training and education
programmes as and when required. The support provided to Community Schemes
is aimed at strengthening compliance requirements and practices within the
Community Schemes. The support provided may be in the form of monitoring

programmes, or compliance and education campaigns.

ENGAGEMENT

2.5

2.6

CSOS will adopt a dual approach to ensure compliance. The approach will entail
a non-punitive method to engage with the Community Scheme in order to improve
the level of compliance. Should the non- punitive approach fail to yield the desired
outcome, CSOS will invoke its regulatory powers in terms of section 34(1) and (2)

of the CSOS Act to ensure compliance by the Community Scheme.

Non-stringent approaches will be used to engage with registered Community

Schemes. The possible approaches are as follows:

2.6.1 Community Schemes that are not in compliance with the requirements
of the CSOS Act, STSM Act and any other relevant legislation and
regulations may request a direct engagement with CSOS to assist them

in achieving full compliance.

2.6.2 CSOS investigators will conduct regular physical site visits to
Community Schemes with the intention of assessing compliance and
practices. Community Schemes that have a record of being compliant
and not requiring guidance on meeting their statutory obligations should
expect to see CSOS investigators on a less frequent basis. However,
such Community Schemes should remain engaged through various
CSOS communication channels. The Community Schemes may call or

email CSOS to obtain advice and guidance if required.
26.3 During the compliance verification process, CSOS will work with

managing agents or Executive Committee Members to ensure that the

Community Scheme is meeting its statutory obligations.
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INTENTIONAL CONTRAVENTION

2.7

Intentional non-compliance with the CSOS Act, STSM Act and other relevant
legislation and regulations, or failure to inform CSOS of non-compliance, will
render such Community Schemes to be subjected to enforcement action by
CSOS. CSOS will take appropriate enforcement action and function as a deterrent
for others not to breach the CSOS Act, STSM Act or other legislation and

regulations.

ENFORCEMENT

2.8

29

All Community Schemes that contravene the CSOS Act will be subjected to
enforcement action by the CSOS. The CSOS will take enforcement action to
resolve contraventions and set a deterrent for other Community Schemes not to
contravene the CSOS Act. The CSOS enforcement actions are proportionate to

the nature and seriousness of the contraventions.

CSOS may invoke a sanction which may include a penalty or any other available

enforcement tool in line with section 34 of CSOS Act.

ENFORCEMENT OPTIONS

Informal Mediation Action

2.10 Community Schemes that:

(a) are struggling to comply;

(b) have voluntarily brought a minor contravention to the attention of CSOS;

and/or
(c) has taken appropriate action,
Such Community Schemes may be assisted by CSOS through informal mediation
action. CSOS may issue a resolution by telephone, email, or in person. The first

resort of communication is in writing, unless the issue is immediately rectified

telephonically.
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2.1

Where CSOS has identified a risk of non-compliance, CSOS may take
preventative action by using targeted communications to a Community Scheme,

its managing agents, or its Executive Committee Members.

Intervention Action

2.12. Community Schemes that are suspected to be non-compliant will be issued with

2.13

a verification letter to commence the intervention by CSOS. The letter shall be
issued if there is sufficient evidence available to substantiate non-compliance. The
letter will bring the non-compliance issue to the Community Scheme’s attention
and afford the Community Scheme an opportunity to rectify the non-compliance

within a reasonable period, or to take the requisite steps to prevent a recurrence.

The letter will, state the consequences if the contravention is not rectified or occurs
again in the future, indicate that CSOS will consider using its powers, and it may
also indicate ways to avoid similar contraventions in the future. A non-compliance
letter will be issued if the Community Scheme does not rectify the contravention
within a reasonable period or take the requisite steps to prevent the recurrence of

the contravention.

Verification and compliance action

2.14

2.15

CSOS appointed fieldworkers will conduct door-to-door verification measures
such as physical verification and validation of registered and unregistered
Community Schemes. The CSOS fieldworkers will record the details of those who
intentionally refuse to comply and/or grant access to inspect, and the
transgression may be reported to the South African Police Service (SAPS) for

enforcement.

The Compliance and Enforcement Investigator (CEl) will provide administrative

support and monitor cases once they are handed to the SAPS.
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Requests for information

2.16

217

If CSOS suspects that a contravention has occurred, or has received a complaint
of non-compliance, CSOS will write to the Community Scheme or its
Representative and request the Community Scheme to provide the relevant

information in the manner, as will be specified in the notice.

Failure to provide the information requested within specified timelines or providing
false and/or misleading information may lead to a fine and/or imprisonment as set
out in section 34(1) and (2) of the CSOS Act.

Statutory contraventions

2.18

CSOS will issue statutory notices to Community Schemes if the following

contraventions have occurred and a remedy is required to ensure compliance :

2.18.1 Failure to provide access to any books, accounts, documents, or assets

when required to do so under the CSOS Act;

2.18.2 Failure to comply with a directive issued under the CSOS Act;

2.18.3 Failure or refusal to give access data or information, or giving of false,

misleading data or information when required to do so; or

2.18.4 Intentionally refusing to perform a duty or obstructing any person in the

exercise of a power or performance of a duty in terms of this Act.

CSOS will apply specific rules governing the use of different statutory notices and
such notices will permit or prohibit a Community Scheme to or from a specific
action (s) within a specified timeframe. CSOS will consider the specific
circumstances in each individual case in deciding the most appropriate course to

achieving compliance.
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Reporting of Non-compliant Community Schemes

219

2.20

2.21

2.22

2.23

Any owner, member of the Community Scheme or any third party (the applicant)

can file or report any non-compliance within their Community Scheme.

Such owners, members or third parties must submit a non-compliance form on the
CSOS Connect platform or can alternatively complete the prescribed application
for non-compliance form with Community Schemes (Form NC1se) and provide

CSOS with all relevant information.

The application form should be submitted to compliance@csos.org.za and/or

hand-delivered to any CSOS regional office or satellite office.

Under the CSOS Connect platform, non-compliance can be reported in the

following manner:

2.22.1 The applicant must login to the CSOS Connect platform on

www.csosconnect.org.za and select “Submit non-compliance form”

2222 The submitted non-compliance form must be signed and accompanied

by supporting documents. 2

2.22.3 The complaint will be captured in the CSOS non-compliance

database, and a reference number will be issued.

2224 The complaint will be assessed, and it will be determined if it falls
within the CSOS jurisdiction and whether the Community Scheme is

compliant or non-compliant.

The CEI will send a non-compliance notice to a Community Scheme if found to be

non-compliant. The CEIl will send a final reminder notice if the Community Scheme

The supporting documents are Community Scheme rules, special resolution, AGM minutes

and financial statements.
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2.24

2.25

2.26

has not adhered to remedying the non-compliance status. Notices signed off by

the Regional Ombud.

If the non-compliance status has not been rectified, the CEIl will refer the matter to
the CSOS legal department for enforcement in terms of section 34 of the CSOS
Act.

Furthermore, the CEI will refer the Community Scheme to the finance department
to issue a compliance certificate if the Community Scheme is found to be

compliant.

If the non-compliance status has been rectified, the CEIl will withdraw the non-

compliance notice to a Community Scheme.

CONSEQUENCE OF NON-COMPLIANCE

Offences and Penalties

2.27

2.28

In accordance with the provisions of section 34 of the CSOS Act, any person or
Community Scheme who is non-compliant with the CSOS Act will be subjected to
the penalties prescribed in the CSOS Act.

The following conduct constitutes non-compliance in terms of the CSOS Act,

namely:

2.28.1 Failure to provide access to any books, accounts, documents, or assets

when required to do so under the CSOS Act;

2.28.2  Failure to comply with a directive issued under the CSOS Act;

2.28.3  Failure or refusal to give access data or information, or giving of false,

misleading data or information when required to do so; or

2.28.4 intentionally refuses to perform a duty or obstructs any person in the

exercise of a power or performance of a duty in terms of this Act
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2.29

2.30

Persons found guilty of any of the above conduct will be liable on conviction to a
fine or imprisonment for a period not exceeding five years or to both a fine and

such imprisonment.
Where a person is found guilty of a second or subsequent conviction for an offence

contemplated under clause 2.26, he or she is liable to a fine or imprisonment for a

period not exceeding 10 (ten) years or to both a fine and such imprisonment.
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ANNEXURE A: LIST OF SUPPORTING DOCUMENTS FOR
REGISTRATION OF A COMMUNITY SCHEME

New Community Schemes:

[
[

Completed CS 1 Form (signed).

Schedule of levies payable by each unit within the Community Scheme (if

Applicable).

Either of the following supporting documents

oo d odod o

Certificate of incorporation

Constitution

Rules (management or conduct)
Articles of association

Memorandum of incorporation

Terms and conditions of Community Scheme
Copy of registration certificate with CIPC
Copy of the title deed

Use agreement

Existing Community Schemes

[l

[l

[l

Completed CS 1 Form (signed)

Schedule of levies payable by each unit within the Community Scheme
(mandatory)

The Audited financial statements of the Community Scheme (mandatory)

Either of the following supporting documents

[
[
[

Certificate of incorporation
Constitution

Rules (management or conduct)
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oo

Articles of association

Memorandum of incorporation

Terms and conditions of Community Scheme
Copy of registration certificate with CIPC
Copy of the title deed

Use agreement
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3.

SCHEME GOVERNANCE UNDER THE DISASTER
MANAGEMENT ACT AND REGULATIONS

SCOPE OF APPLICATION

3.1

This section applies to Community Schemes as defined in the CSOS Act, all persons
who own and occupy units in such Community Schemes and all persons who manage

such Community Schemes.

DISASTER MANAGEMENT ACT AND REGULATIONS

3.2

3.3

3.4

3.5

The Disaster Management Act No.57 of 2002 (DMA) aims to provide disaster
management policies that focus on preventing or reducing the risk of disasters,
mitigating the severity of disasters, emergency preparedness, rapid and effective

response to disasters and post-disaster recovery.

CSOS caters for instances whereby a state of disaster is declared in terms of the DMA
and certain sanctions are imposed by the Government of the Republic of South Africa.
However, CSOS as an entity is susceptible to being adversely affected by any state of
disaster, therefore in the event of a declaration of a state of disaster at a national,
provincial or municipal level, CSOS should be afforded any opportunity to make
contingency plans in line with its disaster management policy and/or business

continuity policy.

In instances whereby a state of disaster at a national, provincial or municipal level is
declared and such declaration has a direct impact on Community Schemes,

Community Schemes must adhere to this Practice Directive.

In the event of any conflict or inconsistency between the provisions of the DMA and
the provisions of the CSOS Act, STSM Act or this Practice Directive, the provisions of
the DMA shall prevail. Any rules, guidelines, or provisions contained herein shall be
interpreted and applied in a manner consistent with the DMA and where necessary,

shall be deemed modified to the extent required to comply with the DMA.
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MEETINGS OF COMMUNITY SCHEMES

Sectional Titles Schemes

Trustee Meetings

3.6 The trustees of a Body Corporate can convene a meeting in accordance with the
provisions of the Disaster Management Regulations. However, CSOS prescribes the

following ways to convene a meeting:

3.6.1 In accordance with the provisions of Prescribed Management Rule (PMR) 11(5) of
Annexure 1 of the Regulations to the STSM Act, the trustees may make
arrangements for attendance at a trustee meeting by telephone or any other method,
if the method is accessible to all trustees and other persons entitled to attend the
meeting, permits all persons participating in the meeting to communicate with each
other during the meeting and permits the chairperson to confirm, with reasonable

certainty, the identity of the participants.

3.6.2  The requirements relating to the time period for calling for the meeting, quorum and

voting remain applicable.

Owners Meetings

3.7 The owners’ meetings may be convened through video-conferencing platforms.

Provided all participants have access to such platforms.

3.8 Other requirements relating to the notice period, quorum or voting remain applicable.

3.9  Alternatively, the members can pass the necessary resolution by means of round robin.

3.10 Members must be aware that they can waive the time limits for calling the meeting in
accordance with the STSM Act.
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Special and Annual General Meetings

3.1

3.12

3.13

3.14

3.15

3.16

3.17

If restrictions on the holding of gatherings are applicable in terms of Disaster
Management Regulations, the Special and Annual General Meetings (AGM) must be
held in accordance with the provisions of PMR 17(2) and PMR 17(9).

In accordance with PMR 17(2), the Body Corporate is not obliged to hold an AGM if,
before or within 1 (one) month of the end of a financial year, all members in writing
waive the right to the meeting and consent in writing to motions that deal with all the
items of business that must be transacted at the AGM; provided that if two or more
persons are jointly entitled to exercise a vote, all of them waive the right to the meeting

and consent to the resolutions in writing.

In accordance with PMR 17(9), the Body Corporate does not have to hold a special
general meeting to consider a resolution if all members waive the right to the meeting
and consent to the resolution in writing, provided that two or more persons are jointly
entitled to exercise a vote, all of them must waive the right to the meeting and consent

to the resolution in writing.

If there is a matter on the agenda that must be deliberated on or discussed and cannot
be resolved in terms of a procedure provided in PMR 17(2) or PMR 17(9), then the
meeting can be held by other means as provided in PMR 17(10).

PMR 17(10) provides that a Body Corporate may make arrangements for attendance
at a Special or/fand AGM by telephone or any other method; if the method is accessible
to all members and other persons entitled to attend the meeting, permits all persons
participating in the meeting to communicate with each other during the meeting and
permits the chairperson to confirm, with reasonable certainty, the identity of the

participants.

The agenda for the AGM must still comply with the provision of PMR 17(6)(j) and PMR
17(7).

The notice period for the meeting must also be complied with unless waived by all

members.
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3.18 All meetings that will be held telephonically or via video-conferencing platforms. The

meeting must be recorded, and the minutes must be taken.

Home or Property Owners Association

3.19 HOAs can be incorporated as non-profit companies in terms of the Companies Act or
establised according to the common law. Meetings for a HOA registered as a non-
profit company must comply with the requirements of the respective HOA's
memorandum of incorporation for the calling of the meeting and voting. Meetings for a
HOA establised according to the common law must adhere to the provisions of the

constitution governing that association. 3

3.20 The Companies Act, which governs the HOA registered as a non-profit company,

provides that the meetings can be conducted entirely by electronic communication. *

Share Block Company

3.21 Share Block Companies must comply with the provisions of the founding legislation

and the use agreement on the requirements for calling the meeting and voting.

3.22 The actual meeting may be held telephonically or via video-conferencing platforms The

meeting must be recorded, and the minutes must be taken.

Housing Co-operatives

3.23 Housing Co-operatives must comply with the provisions of the constitution for a

Housing Co-operative for the calling of the meeting and voting.

3.24 The actual meeting may be held telephonically or via video-conferencing platforms.

The meeting must be recorded, and the minutes must be taken.

3 The rules contained in the memorandum of incorporation must be consistent and similar to
those submitted to the CIPC.
4 Section 63(2)(a) of the Companies Act.
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Housing Scheme for Retired Persons

3.25

3.26

Housing Schemes for Retired Persons must comply with the provisions of the
constitution for the Housing Scheme for Retired Persons for the calling of the meeting

and voting.

The actual meeting may be held telephonically or via video-conferencing platforms The

meeting must be recorded, and the minutes must be taken.

HEALTH AND SAFETY OF EMPLOYEES AND SCHEME MEMBERS

3.27

3.28

3.29

Community Schemes must ensure the safety of their employees during a state of

disaster by providing the necessary risk mitigation kits.

If the necessary risk mitigation measures cannot be implemented, the common

facilities must be closed.

Safety measure notices must be visibly displayed at the Community Scheme entrance

and common areas.

BIOMETRIC SYSTEMS

3.30

If the use of finger scanning systems, facial recognition systems or any other form of
biometric system pose a biological hazard, its use must be suspended under the

circumstances.

USE OF THE COMMON AREA DURING A STATE OF DISASTER

3.31

3.32

Owners and occupiers (Including tenants) living in Community Schemes may only use
the common property (such as the common driveway shared by all residents in the
scheme or essential common property facilities such as the laundry room, the refuse

removal area or club house) insofar as access is necessary and/or is essential.

Community Schemes are required to publish a list of essential common property
facilities necessary for use during this period. Community Schemes must take
precaution and ensure that the published list authorising use of the common property

facilities is permitted and is in compliance with the Disaster Management Regulations.
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3.33

3.34

3.35

3.36

3.37

3.38

The Community Schemes are tasked with ensuring compliance with the regulations.
Community Schemes must also ensure that only a limited number of individuals gather
or utilise the shared essential common facilities at one time. They may also implement
any other measures within the Community Scheme in order to ensure the safety of all

the residents.

These implementation measures developed by Community Schemes do not require
any prior approval by CSOS insofar as they enhance compliance with the regulations.
Provided such measures are not prejudicial to any person residing within the
Community Scheme. If any of the measures in relation to disaster management results

in the amendment of the rules, such rules must be submitted to CSOS

Owners and occupiers are not permitted to walk around or perform any sort of activity
on the common property, unless classified as essential by the DMA and its regulations.
An owner may occupy his/her Exclusive Use Area (EUA) and owners are advised to
peruse the title deed of the unit or the rules of the Community Scheme to ascertain

whether there is an EUA allocated to them.

CSOS will not penalise any Community Scheme for scheduling an AGM after a
lockdown period, after sanctions are terminated or whatever restrictions that may be
imposed. Community Schemes will submit their annual return to CSOS directly after
their AGM. However, it will not be necessary for Community Schemes to complete an
application for condonation for late filing of their annual returns. Should an AGM be
scheduled after a lockdown period, sanctions or whatever restrictions imposed, the

AGM should be recorded and the minutes must be taken.

Transgression of the Regulations may result in a fine or imprisonment as prescribed in

the Disaster Management Regulations.

It is inevitable that a state of disaster will have a negative impact on the economy of
South Africa; therefore, Executive Committee Members are encouraged to enter into
reasonable payment arrangements or relief plans with homeowners adversely affected
and are not able to meet their monthly levy obligations in the short term. Executive
Committee Members are reminded to comply with the Disaster Management

Regulations as amended from time to time when carrying out their functions.
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DISPUTE RESOLUTION DURING A STATE OF DISASTER

Any dispute that arises will be resolved in accordance with the provisions under Chapter 4

(Dispute Resolution) of this Practice Directive.
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4.

APPROVAL OF SPECIAL AND UNANIMOUS RESOLUTIONS
FOR SECTION TITLE SCHEMES

SCOPE OF APPLICATION

4.1

4.2

4.3

This section applies to Sectional Title Schemes, all persons who own such schemes,

all persons who manage such schemes and the CSOS.

The section only applies to applications in terms of section 6(9) of the STSM Act, which
stipulates that “a Body Corporate or an owner who is unable to obtain a special or

unanimous resolution, may approach the Chief Ombud for relief’.

421 It should be noted that at least 75% (seventy-five) or more of members
entitled to vote both in number and value should have voted in favour of the
unanimous resolution prior to the approval of the application by the Chief
Ombud; or

4.2.2 At least 50% (fifty) or more of members entitled to vote both in number and

value should have voted in favour of the special resolution.

This section does not apply to HOAs or any Community Scheme besides those

mentioned above.

ADMINISTRATIVE PROCEDURE

4.4

4.5

As per clause 4.2 above, the applicant must complete the prescribed resolution — Form
ST 1, on the CSOS Connect platform.

The applicant bears the onus of ensuring that all relevant information has been
submitted. The applicant must ensure that the application form is correctly completed
and meets all the legislative requirements. The CSOS Scheme Governance Officer
(SGO) cannot complete application forms for applicants, nor can it instruct applicants
on how to complete their application form, unless the applicant is unable to read and

write or has some physical impairments.The CSOS SGO may provide guidance in so
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4.6

4.7

4.8

4.9

4.10

4.11

412

far as it relates to the approval of the resolution by the Chief Ombud however the CSOS

SGO cannot provide advice in relation to the merits of the case.®

The application form and any attachments may either be typed or handwritten,
provided it is legible and easy to read. All applications must be in English however

CSOS does recognise and make provision for other official languages.

If an application is not clear and legible, the applicant shall be requested to resubmit
a new application to the CSOS SGO. Timelines are triggered by the completeness

and legibility of the application.

If the applicant requires multiple approvals, a separate application for each approval
sought must be submitted or one form with separate annexures per request for

approval must be submitted.

The application form must be signed by the applicant or the applicant’s authorised

Representative.

Where an applicant is represented, full particulars and contact details of the
Representative must be disclosed in the application form, including the capacity in

which the Representative acts (i.e., trustees, managing agent, etc.).

An applicant submitting the application for approval of a unanimous or special
resolution must ensure that the application and any supporting material contains only
information that the applicant is prepared to disclose to all the other parties to the
dispute. Should the application and supporting material contain Personal Information
of others, i.e Data Subject, consent from the Data Subject is required. The information
submitted by the applicant shall not be classified as private and confidential. The
applicant waives its right to confidentiality and the applicant shall provide adequate

proof that the consent of the Data Subject has been obtained.

The application must be made within a period of 90 (ninety) business days if the

applicant was unable to obtain the required approval. However should the applicant

Such guidance being timelines, the documentation required and whether the applicant

qualifies to bring such an application.
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fail to bring the application within the mentioned timeframe, condonation can be
granted by the Chief Ombud.

COMMUNITY SHEME APPROVAL PROCESS

4.13

4.14

4.15

4.16

417

Prior to submission of an application to the Chief Ombud for the approval of a
unanimous resolution, such application must have been tabled at a meeting or through
a round robin. The application to the Chief Ombud must be made as a last resort after

all the internal processes have been exhausted.

The notice of the scheduled date of the meeting for the purpose of approval of a special
or unanimous resolution should be issued within at least 30 (thirty) business days prior

to the date of the scheduled meeting except where the rules provide for shorter notice.

The requirement for a special resolution is that at least 75% (seventy-five) calculated
both in votes in value and in number of the members of the Body Corporate present or
duly represented at a general meeting or agreed to in writing by all the members of the
Body Corporate holding at least 75% (seventy-five) calculated both in value and in

number of all the votes.

The requirement for the unanimous resolution is that it shall be passed unanimously
by all members of the Body Corporate at a meeting in which at least 80% (eighty),
calculated both in value and in number, of the votes of all the members of a Body
Corporate are present or duly represented; and all the members who cast their votes
do so in favour of the resolution; or agreed to in writing by all the members of the Body

Corporate.

All the above requirements must have been satisfied prior to submission of an

application to the Chief Ombud.

SUPPORTING DOCUMENTATION

4.18

4.19

Notice of the meeting and proof that all owners received the notice and/or proof that a

round-robin was conducted must be submitted where applicable.

Minutes of a duly quorate general meeting reflecting a number of members who

attended or were duly represented.
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4.20

4.21

4.22

4.23

4.24

4.25

The read receipt notice or member’s signature acknowledging receipt will serve as

proof that the notice has been received by a member of the Body Corporate.

Confirmation by trustees indicating votes, both in number and value, of members who

voted in favour of the resolution.

A list indicating the number of members who voted against the resolution.

Reasons furnished by members who voted for or against the resolution, if provided.

Any other documents in support or agaisnt the application.

Any motivations given in support or against the resolution.

REGISTRATION AND ASSESSMENT OF THE APPLICATION

4.26

4.27

4.28

4.29

As soon as an application is received by the CSOS SGO, a new file shall be opened,
and a unique file reference number will be allocated. The determined timeline of 30

days will commence once the completed application is received.

The application shall be assessed by the CSOS SGO to determine whether the

application complies with the legislative requirements and this Practice Directive.

Where necessary, the CSOS SGO shall contact the applicant and request clarification
or any additional information to satisfy the requirements of the STSM Act and this

Practice Directive.

The CSOS SGO shall assess the application, taking into consideration whether the
approval of the resolution is lawful, reasonable and fair to all Community Scheme
members. In the assessment process, the below-stated factors shall be taken into
consideration: -

4.29.1 The provision of the STSM Act and its regulations;

4.29.2  The reasons submitted by members who voted against the resolution;
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4.29.3  The objective and purpose of the resolution; or

4.29.4  Whether the resolution will enhance the living conditions of the members
residing in the scheme or promote proper governance in the Community

Scheme.

REJECTION OF APPLICATION

430 The CSOS SGO may reject an application that fails to meet the prescribed

requirements of the STSM Act or this Practice Directive.

4.31 If the CSOS SGO decides to reject an application, the applicant shall be informed in

writing and be furnished with reasons for the rejection.

4.32 The grounds for rejection of the application may include but not limited to the following:

4,321 That the application is part of, or is closely related to the existing proceedings

in court;

4.32.2 That the applicant failed or neglected to provide the requested further
particulars within the date set by the SGO;

4.32.3  That the application does not fall within the ambit of section 6(9) of the STSM
Act; and

4.32.4  That the application does not meet the prescribed requirements.

PAYMENT OF PRESCRIBED FEE

4.33 No fee is payable for the processing of the application.

NOTICE TO MEMBERS OF THE COMMUNITY SCHEME

4.34 Having considered the provisions of section 33 of the Constitution of the Republic of
South Africa and the Promotion of Administrative Justice Act 3 of 2000 (PAJA), it is
imperative that the CSOS SGO notifies any interested and affected parties and
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4.35

4.36

4.37

4.38

4.39

provides them with an opportunity to be heard before a decision is made. This is in line

with the principle of audi alteram partem rule.

The CSOS SGO shall provide the interested and affected parties with a copy of the

notice detailing the nature and purpose of the application received from the applicant.

The Body Corporate must ensure that the said notice is circulated to all its members
and provide proof to that effect. The read receipt notice or member signature
acknowledging receipt will serve as proof that the notice has been received by a

member.

The affected parties will have 21 (twenty-one) business days to respond to the notice.

The CSOS SGO shall only consider an extension by 10 (ten) business days if an
affected party provides exceptional circumstances for not responding within the given

time frame as mentioned above.

If no response is received from the members, as requested, the CSOS SGO shall
proceed and make a decision which shall be circulated to the parties within 30 (thirty)

business days.

DECISION BY THE OMBUD

4.40

Once the Chief Ombud has made a decision, any affected or interested party who is
not satisfied by the decision may file a review application with the High Court against
the decision of the Chief Ombud.
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5. APPROVAL OF SPECIAL AND UNANIMOUS RESOLUTIONS
FOR COMMUNITY SCHEMES OTHER THAN SECTIONAL
TITLE SCHEMES

SCOPE OF APPLICATION

5.1 This section applies to Community Schemes other than Sectional Titles Schemes, all
persons who own such schemes, all persons who manage such schemes and the
CSOS.

5.2 This section does not apply to Sectional Title Schemes.

ADMINISTRATIVE PROCEDURE

5.3

5.4

5.5

5.6

The applicant must complete the prescribed resolution — Form [INSERT] on the CSOS

Connect Platform.

The applicant bears the onus of ensuring that all relevant information has been
submitted. The applicant must ensure that the application form is correctly completed
and meets all the legislative requirements. The CSOS SGO cannot complete
application forms for applicants, nor can it instruct applicants on how to complete their
application form , unless the applicant is unable to read and write or has some physical
impairments. The CSOS SGO may provie guidance in so far as it relates to the
approval of the resolution by the Chief Ombud however the CSOS SGO cannot provide

advice in relation to the merits of the case.®

The application form and any attachments may either be typed or handwritten, provide
it is legible and easy to read. All applications must be in English however CSOS odes

recognise and make provisions for other official languages.

If an application is not clear and legible, the applicant shal be requested to resubmit a
new application to the CSOS SGO. Timelines are triggered by the completeness and

legibility of the application.

6

Such guidance being timelines, the documentation required and whether the applicant qualifies

to bring such an application.
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5.7

5.8

5.9

5.10

5.11

If the applicant requires multiple approvals, a separate application for each approval
sought must be submitted or one form with separare annexures per request for

approval must be submitted.

The application form must be signed by the applicant or the applicant’s authorised

Representative.

Where an applicant is represented, full particulars and contact details of the
Representative must be disclosed in the application form, including the capacity in

which the Representative acts (i.e., trustees, managing agent, etc.).

An applicant submitting the application for approval of a unanimous or special
resolution must ensure that the application and any supporting material contains only
information that the applicant is prepared to disclose to all the other parties to the
dispute. Should the application and supporting material contain Personal Information
of others, i.e Data Subject, consent from the Data Subject is required. The information
submitted by the applicant shall not be classified as private and confidential. The
applicant waives its right to confidentiality and the applicant shall provide adequate

proof that the consent of the Data Subject has been obtained.

The application must be made within a period of 90 (ninety) business days if the
applicant was unable to obtain the required approval. However should the applicant
fail to bring the application within the mentioned timeframe, condonation can be
granted by the Chief Ombud.

HOME OR PROPERTY OWNERS ASSOCIATION

5.12

5.13

HOAs incorporated as a non- profit compamy in terms of the Companies Act ot
established according to the common law must adhere to the memorandum of

incorporation and constitution of the scheme respectively.

Sufficenit evidence must be shown by the applicant that prior to the submission of an
application for the approval of a special and/or unanimous resolution, scuh resolution
was tabled for approval at a meeting. The application to the Chief Ombud has been

made as a last resort after internal processes have been exhausted.
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SHARE BLOCK COMPANY

5.14

5.15

Share Block Companies must comply with the provisions of the founding legislation

and the use agreement.

Sufficenit evidence must be shown by the applicant that prior to the submission of an
application for the approval of a special and/or unanimous resolution, scuh resolution
was tabled for approval at a meeting. The application to the Chief Ombud has been

made as a last resort after internal processes have been exhausted.

HOUSING CO-OPERATIVES

5.16

5.17

Housing Co-operatives must comply with the provisions of the constitution of the

Housing Co-operatives

Sufficenit evidence must be shown by the applicant that prior to the submission of an
application for the approval of a special and/or unanimous resolution, scuh resolution
was tabled for approval at a meeting. The application to the Chief Ombud has been

made as a last resort after internal processes have been exhausted.

HOUSING SCHEME FOR RETIRED PERSONS

5.18

5.19

Housing Schemes for Retired Persons must compy with the provisions of the

constitution for the Housing Scheme for Retired Persons.

Sufficenit evidence must be shown by the applicant that prior to submission of an
application for the approval of a special and/or unanimous resolution, scuh resolution
was tabled for approval at a meeting. The application to the Chief Ombud has been

made as a last resort after internal processes have been exhausted.

SUPPORTING DOCUMENTATION

5.20

5.21

Notice of the meeting and proof that all owners received the notice and/or proof that a

round-robin was conducted must be submitted where applicable.

Minutes of a duly quorate general meeting reflecting a number of members who

attended or were duly represented.
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5.22

5.23

5.24

5.25

5.26

5.27

The read receipt notice or member’s signature acknowledging receipt will serve as

proof that the notice has been received by a member of the Community Scheme.

Confirmation by trustees indicating votes, both in number and value, of members who

voted in favour of the resolution.

A list indicating the number of members who voted against the resolution.

Reasons furnished by members who voted for or against the resolution, if provided.

Any other documents in support or agaisnt the application.

Any motivations given in support or against the resolution.

REGISTRATION AND ASSESSMENT OF THE APPLICATION

5.28

5.29

5.30

5.31

As soon as an application is received by the CSOS SGO, a new file shall be opened,
and a unique file reference number will be allocated. The determined timeline of 30

days will commence once the completed application is received.

The application shall be assessed by the CSOS SGO to determine whether the
application complies with the scheme governance documentation and this Practice

Directive.

Where necessary, the CSOS SGO shall contact the applicant and request clarification
or any additional information to satisfy the requirements of the scheme governance
documentation and this Practice Directive.

The CSOS SGO shall assess the application, taking into consideration whether the
approval of the resolution is lawful, reasonable and fair to all Community Scheme
members. In the assessment process, the below-stated factors shall be taken into
consideration: -

4.31.1 The provisions of the scheme governance documentation;

4.31.2  The reasons submitted by members who voted against the resolution;
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4.31.3  The objective and purpose of the resolution; or

4.31.4  Whether the resolution will enhance the living conditions of the members
residing in the scheme or promote proper governance in the Community

Scheme.

REJECTION OF APPLICATION

5.32

5.33

5.34

The CSOS SGO may reject an application that fails to meet the requirements set out

in the scheme governance documentation or this Practice Directive.

If the CSOS SGO decides to reject an application, the applicant shall be informed in

writing and be furnished with reasons for the rejection.

The grounds for rejection of the application may include but not limited to the following:

5.34.1 That the application is part of, or is closely related to the existing proceedings

in court;

5.34.2 That the applicant failed or neglected to provide the requested further
particulars within the date set by the SGO; and

5.34.3  That the application is in contravention of provisiosns set out in the scheme

governance documentation.

PAYMENT OF PRESCRIBED FEE

5.35

No fee is payable for the processing of the application.

NOTICE TO MEMBERS OF THE COMMUNITY SCHEME

5.36

Having considered the provisions of section 33 of the Constitution of the Republic of
South Africa and the Promotion of Administrative Justice Act 3 of 2000 (PAJA), it is
imperative that the CSOS SGO notifies any interested and affected parties and
provides them with an opportunity to be heard before a decision is made. This is in line

with the principle of audi alteram partem rule.
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5.37

5.38

5.39

5.40

5.41

The CSOS SGO shall provide the interested and affected parties with a copy of the

notice detailing the nature and purpose of the application received from the applicant.

The Body Corporate must ensure that the said notice is circulated to all its members
and provide proof to that effect. The read receipt notice or member signature
acknowledging receipt will serve as proof that the notice has been received by a

member.

The affected parties will have 21 (twenty-one) business days to respond to the notice.

The CSOS SGO shall only consider an extension by 10 (ten) business days if an
affected party provides exceptional circumstances for not responding within the given

time frame as mentioned above.

If no response is received from the members, as requested, the CSOS SGO shall
proceed and make a decision which shall be circulated to the parties within 30 (thirty)

business days.

DECISION BY THE OMBUD

5.42

Once the Chief Ombud has made a decision, any affected or interested party who is
not satisfied by the decision may file a review application with the High Court against
the decision of the Chief Ombud.
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6.

LODGEMENT OF RULES SUBSTITUTED, ADDED TO,
AMENDEND OR REPEALED FOR APPROVAL

SCOPE OF APPLICATION

6.1

6.2

6.3

This section applies to Sectional Title Schemes, all persons who own such schemes,

all persons who manage such schemes and CSOS.

The section only applies to applications in terms of section 10(5) of the STSM Act.

This section does not apply to HOAs or any Community Scheme besides those

mentioned above.

ADMINISTRATIVE PROCEDURE

6.4

6.5

6.6

6.7

The Community Scheme must complete the application for the amendment of rules

using the prescribed Form B.

Form B can be completed online on the CSOS Connect platform

(www.csos.connect.org.za ) or downloaded from the CSOS website. Alternatively, the

form can be obtained at any of the CSOS regional offices or satellite office nationwide.’

The completed form must be submitted to CSOS, either online, by post, email, or hand-
delivered to any of the CSOS regional offices or satellite offices. The dedicated email

address is sectionaltitle@csos.org.za.

The applicant bears the onus of ensuring that all relevant information has been
submitted to ‘make their case’, in other words, to ensure that their application form is
correctly completed and meets legislative requirements. The SGO cannot complete
the application form for the applicant nor can the SGO instruct applicants on how to
complete their application forms, unless the applicant is unable to read and write or

has some physical impairments.

7

The applicant can login to the CSOS Connect platform as indicated above under clause 1.10. No

section 10 certificate will be issued to Sectional Titles Schemes not registered with CSOS.

58


http://www.csos.connect.org.za/
mailto:sectionaltitle@csos.org.za

6.8 The application form and any attachments may either be typed or handwritten,

provided it is legible and easy to read.

6.9 If an application is not clear and legible, the applicant shall be requested to resubmit

a new, clear and legible application to the SGO.

APPLICATION REQUIREMENTS

New Community Schemes (Opening of Sectional Titles Register)

6.10 Interms of section 11 of the STA, when a developer seeks approval from the Registrar

of Deeds for the opening of the sectional title register, such approval must be

accompanied by a certificate issued in terms of section 10 of the STSM Act, approving

the rules that will apply to the Community Scheme.

6.11  The application for approval of rules in terms of section 10 of the STSM Act must be

accompanied by the following:

a)

b)

Prescribed Form B (notice of amendment of rules), duly signed by the

developer and conveyancer;

Approved and complete sectional plan by the Surveyor General;

Consolidated rules; and

Title deed reflecting the Developmer’s details

Conveyancer'’s certificate, if Annexures 1 and 2 of the regulation on STSM Act

are adopted, confirming such adoption. &

Existing Community Schemes

6.12 An application for approval of the amendment of Community Scheme rules must be

accompanied by the following documents:

8 The Conveyancer’s certificate must include the conveyancer’s practice number.
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)

Prescribed Form B, duly signed by one or two trustee (s) and the managing

agent);

Consolidated rules (management and/or conduct rules);

Minutes of the general meeting where the rules were tabled for approval by the

members of the body corporate, including minutes of round robin meetings;

Unanimous resolution where the management rules were submitted; or®

Special resolution in respect of conduct rules.

Notice of meeting; and

attendance register.

PROCEDURAL REQUIREMENTS

6.13 The SGO will conduct quality assurance on the scheme’s governance documentation

received, and specify amendments, if necessary.

6.14 The Community Scheme must inform the Body Corporate of the approved

amendments, either via email or by affixing the amended rules on the notice board of

the body corporate within 7 (seven) business days after the trustees received the
section 10 certificate from CSOS.

6.15 If the Chief Ombud did not issue a section 10 certificate, the management or conduct

rules of the body corporate are not enforceable against the members.

QUALITY ASSURANCE

6.16 The scheme governance documentation will be quality assured against the provisions
of the STSM Act, the CSOS Act, the Constitution of the Republic of South Africa,

municipal by-laws, and any other relevant and/or applicable legislation.

9 The resolutions should contain the following. Information: information should be included to

detail what should be in the resolution
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6.17

6.18

6.19

Quality assurance is designed to ensure that the scheme’s governance documentation
applies fairly and equally to all members of the Community Schemes. Should any
provision of the governance document be found to be in conflict with the applicable
legislation, such provision will be rendered invalid and must be severed from the
document.

The language for the drafting of the documents must be clear and unambiguous and
understandable to all members. The use of derogatory or discriminatory words must
be avoided. In addition to checking the language used, the SGO shall also check for
spelling errors and the layout of the document. Preferably, English should be used in

the drafting of the documentation.

All scheme governance documentation must be subjected to a process of periodic
review to ensure that the information contained in the document is still correct and

accurately reflects current and any changes to legislation.

APPROVAL OF THE RULES

6.20

6.21

6.22

Section 10(2) of the STSM Act states that the management rules may be substituted,
added, amended or repealed by the developer or by unanimous resolution of the
members of the body corporate. The conduct rules may be substituted, added,
amended or repealed by the developer or special resolutions of the members of the

Body Corporate.

The commencement of the substitution, addition, amendment and repeal of the rules
comes into effect after the approval by the Chief Ombud (i.e., on the date of the issuing

of a certificate as contemplated in section 10(5)(c) of the STSM Act.)

The substitution, addition, amendment, or repeal of the rules must be reconciled with
the provisions of the Constitution of the Republic of South Africa, the CSOS Act, STSM
Act, the prescribed management and conduct rules, any other applicable legislation
and relevant by-laws. The substitution, addition, amendment, or repeal of the rules
shall not be approved by the Chief Ombud if the Chief Ombud believes they are not
reasonable and appropriate for the Community Scheme.
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6.23

6.24

6.25

6.26

The SGO will examine the proposed substitution, addition, amendment, or repeal. If
the proposed substitution, addition, amendment, or repeal is unreasonable,
inappropriate or contravenes any other legislation, the SGO shall instruct that those
amendments be effected and referred back to the Community Scheme for

implementation.

The Chief Ombud shall issue the approval certificate in terms of section 10(5)(c) of the
STSM Act in the event that the substitution, addition, amendment or repeal is
reasonable, appropriate and complies with all legislation, or the Community Scheme

has effected amendments as instructed by the SGO.

Community Schemes may on request collect or make necessary arrangements to
collect their approval certificates from the CSOS Head Office, which is situated at
Berkley Office Park, 8 Bauhinia Street, Highveld Technopark, Centurion, Province of

Gauteng or as indicated from time to time.

On the written request by a Community Scheme, the approved certificate may be
couriered to the CSOS regional offices or satellite offices and may be collected from

those offices.

AMENDMENT OF THE STA

6.27

6.28

Section 21 of the STSM Act states that the rules prescribed under the STA (which has
been amended by the STSM Act) must continue to apply to New and Existing schemes
until the Minister has made regulations prescribing management rules and conduct
rules referred to in section 10(2) of the STSM Act.

The implication of section 21 is that the old, PMR (Annexures 8 and 9) of the STA
have been repealed and replaced by Annexures 1 and 2 of the regulations on the
STSM Act. However, any additions, substitutions and amendments made to the old
Annexures 8 and 9 will continue to apply until amended, substituted, added or
repealed in terms of section 10(2) of the STSM Act. It must be noted that the additions,
substitutions and amendments that continue to apply will only do so if they are not
contrary to the provisions of the STSM Act and Annexures 1 and 2 of the regulations
on STSM Act.
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6.29

6.30

6.31

6.32

6.33

6.34

6.35

The STA has been amended in terms of section 20 of the STSM Act. The implications
of section 20 of the STSM Act are that certain provisions of the STA have either been
amended or repealed. The extent of the amendment is published as a schedule under
the STSM Act. Consequently, sections of the STA dealing with the rules have been
repealed and the Chief Ombud shall not approve rules that still refer to the STA

provisions that have been repealed.

If reference is made to the rules of the STA, it must be changed to the STSM Act.

All amendments to the rules must be submitted to CSOS for consideration and

approval and are no longer required to be lodged with the Registrar of Deeds. °

A special resolution cannot be passed at a trustees’ meeting — only ordinary trustees’

resolutions (majority votes).

The governance unit of CSOS shall not issue a certificate of approval of the rules if

there is a dispute lodged with CSOS regarding the rules.

The SGO shall not under any circumstances accept an unsigned copy of the minutes

of a meeting for the approval of the rules.

The Chief Ombud shall not approve rules that do not comply with the prescribed

requirements relating to the amendment and approval of rules.

UNDESIRABLE RULES

6.36

To ensure uniform application of the rules and compliance with all the regulatory
requirements, CSOS has identified the following as undesirable rules and are relevant

for quality assurance purposes. The list is annexed below, marked Annexure B.

10

According to Chief Registrar’s Circular no. 13 of 2016, which makes provision for the
amendment of the STA by the STSM Act.
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ANNEXURE B: UNDESIRABLE RULES UNDER THE STSM ACT

These rules are applicable to Community Schemes as defined in the STSM Act.

Below is a list of previously identified rules that must be removed from proposed Community
Schemes rules that are regarded as non-compliant. This list is not exhaustive and includes
all prohibitions contained in the STSM Act.

1. Fines and Penalties

71 Fines and/penalties may not be equal to or more than the applicable monthly levy of
the unit concerned.

71 The trustees do not have any power to decide on fine and penalties on their own or
take any action against an owner or occupier — the fair and equitable procedure as
set out in the rules must be followed.

(1 Afine and penalty clause should include the following:

FIRST TRANSGRESSION NOTICE SECOND TRANSGRESSION NOTICE
In writing to member or occupier In writing to member or occupier
Explain transgression (offence) Explain transgression (offence) — relates to

the same offence as a first offence

Advise to stop Advise to stop

Give timeframe Give timeframe

Member or occupier may dispute offence Member or occupier may dispute offence
Meet with the board of trustees Meet with the board of trustees

No fine may be imposed Fine may be imposed

2, Littering

1 Arule stating that owners or tenants or occupiers are not allowed to eat on the common

property.
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3. Insurance

[0 When a tenant or occupier amends their personal insurance policy (over their own

movable property), the trustees should be notified.
4. Enforcement of management and conduct rules
71 That management rule 71 of the STA has been repealed relating to private arbitrations.

1 That the CSOS Act provides for the procedure for dispute resolution including

adjudication.

0 An internal dispute resolution process for owners must be embedded in the rules prior
for it to be referred to CSOS as it aims to allow owners to be heard and provide a fair

and equitable process to deal with such issues.
Please see undesirable rule number one.
5. Contravention of Rules and Laws

(1 If as a result of a breach by an owner of these rules or any other obligation of the
owner, the Body Corporate or the trustees may instruct an attorney. Furthermore, the
rule stipulates that the defaulting owner shall be liable for all costs and charges of
whatsoever nature on an attorney-and-client scale incurred by the Body Corporate as
a result thereof, once duly taxed by a taxing master; this is contrary to management
rule 25(4) contained in Annexure 1 to the STSM Act which states:

o A member is liable for and must pay to the Body Corporate all reasonable legal
costs and disbursements, as taxed or agreed by the member, incurred by the
Body Corporate in the collection of arrear contributions or any other arrear
amounts due and owing by such member to the Body Corporate, or in

enforcing compliance with these rules, the conduct rules or the STSM Act.

0 If as a result of a breach by an owner of these rules or any other obligation of the
owner, the Body Corporate or the trustees debits or charges an amount on a member’s
account based on their own accord, this is contrary to management rule 25(5)

contained in Annexure 1 to the STSM Act which states:

o The Body Corporate must not debit a member’s account with an amount that

is not a contribution, or a charge levied in terms of the STSM Act or these rules
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without the members consent or the authority of a judgement or order by a

judge, an Adjudicator or arbitrator.

It must be noted that the rules must not be contrary to the provisions of the
STSM Act and Annexures 1 and 2 of the regulations on STSM Act. Rules in
contravention of the STSM Act and Annexures 1 and 2 of the regulations on
STSM Act will not be approved by CSOS.

Domestic Employees

Domestic workers are not allowed to receive visitors, not allowed to talk to one another
on common property or walk around the common property without a name tag or pass
or in the instance that trustees may refuse a domestic worker entry to the common
property, these rules are discriminatory against domestic helpers and maybe contrary

to the Constitution of the Republic of South Africa.
Duty of Unit Owners

Owners or occupiers are requested to advise the trustees whether first mortgage
bonds exist and if so, the name of the financial institution/company which holds the
bond.

Outside security gates, burglar bars, canopies, etc. which are situated on the common
property is the responsibility of the unit owners. This is not correct as the maintenance

and repair thereof become the responsibility of the Body Corporate.
Geyser

Damage occurring to fittings i.e., windows, carpets, etc. are covered by the complex
insurance policy subject to payment of an initial excess, as in a normal homeowner’s

policy, including that drip trays must be placed underneath geysers.
Tenant Evictions

The Body Corporate cannot force a unit owner to evict his/her tenant, as this is

unreasonable, irrational, and unconstitutional.
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10.

11.

Vehicles

The vehicle will be towed. Trustees cannot authorise the towing of a vehicle but may
impose a penalty or provision for the clamping of the wheels of the illegally parked

vehicle if this is in the respective rules.
Slaughtering

The slaughtering of animals for cultural or religious purposes cannot be prohibited in

terms of the Constitution of the Republic of South Africa.
Conditions for slaughter may, however, be imposed, for example.

At least 2 (two) weeks’ written notice of the intended religious or cultural event

requiring such ritual slaughter shall be given to the trustees for approval;

o] The date and time of the proposed slaughtering;
0 The type of animal to be slaughtered;
o} The name and qualification of the person registered by the relevant authority

to perform the religious or cultural slaughtering;

o} Confirmation that the animal will be brought onto the premises immediately
prior to the ritual or cultural slaughtering and that all remains of the animal will
be removed immediately from the premises after the act of ritual or cultural

slaughtering;

0 A notice from the local authority must accompany the notice confirming that
all by-laws with regards to the ritual or cultural slaughter have been/will be

complied with;

o} A certificate from the Society for the Prevention of Cruelty towards Animals
(SPCA) must accompany the above notice confirming that an official from the
SPCA will be present at the proposed event to ensure that the animal to be
slaughtered will not endure unnecessary pain and suffering during such

slaughter;

o] Notice must be given to the Executive Committee Members. The Executive
Committee Members will provide notice to all adjacent units of the date and

time of the proposed slaughter and proof of the receipt of such notice by the
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12.

13.

14.

15.

owner/tenant responsible for the unit must be timeously submitted to the

Executive Committee Members;

Failure to comply with the requirements set out above will entitle the body
corporate to prevent the act of ritual or cultural slaughtering from taking place

on the premises or penalising the owner with a fine.
Rule Created Exclusive Use Areas

EUA must include a plan to scale of the EUAs to be created — a plan to scale must be

drafted by an architect or a draughtsman.

The owner may not let the EUA designated to his unit without the written permission

of the board of trustees. Such permission may not unreasonably be withheld.

Each owner is responsible for the repair and maintenance (flower beds, oil spills, etc.)
of the EUA, including the maintenance and repair of any water pipes, electrical wiring,

downpipes, security devices, lapas, verandas and the like, solely servicing that area.
Business Activities

When the purpose for which a section or EUA is intended to be used is shown
expressly or by implication on or by a registered sectional plan, not use nor permit
such section or EUA to be used for any other purpose: provided that with the written
consent of all owners such section or EUA may be used for that purpose as consented

to. "
DSTV/Solar Panel Installations

A DSTV dish or solar panels, including solar geyser panels, may only be installed by
an expert; the word expert must be defined — a DSTV or solar certified professional

installer.
Property Practitioners

Only a certain property practitioner may let or sell a unit, this is discriminatory,

unreasonable and prejudicial to unit owners.

Short term rentals do not constitute business activities as they do not deviate from the

purpose for which the section or EUA is registered i.e accommodation.
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16.

17.

18.

19.

20.

This rule imposes an unreasonable limitation on the rights of an owner in the
Community Scheme to market, sell and let his or her unit through a property

practitioner of his or her choice, and the CSOS will not register a rule of this nature.
Language Policy

English is the business language and saying that meetings will only be held in
Afrikaans or any other language besides English, for instance, is discriminatory against

persons who speak other languages and is unfair and unconstitutional.
Developers

The development period must have years of the estimated period or when the erven
are all sold, whichever comes first, please specify this in the rules — usually only applies

to HOAs. However, it may be in the rules of a Sectional Title Scheme.
Domicile

Owners must be allowed to choose an alternative domicile in case they do not reside

in their unit.
Alterations Inside the Unit

A unit owner is at liberty to make any alteration to the inside of his or her section
provided that such alteration does not affect the structural integrity of his or her section
or the Community Scheme as a whole, subject to the provisions of the STSM Act, the
STA (reciprocal servitudes of subjacent and lateral support) as well as the

management and conduct rules in toto. This includes the rules relating to nuisance.

The provisions of section 5(h) of the STSM Act read with section 24 of the STA

(extension of sections) cannot be amended by the conduct rules.
Location of Pipes

The trustees must ensure that they have in the records of the Body Corporate plans
showing the location of all pipes, wires, cables, and ducts referred to in section (3)(1)(r)
of the STSM Act; new schemes must request these records from the developer and

existing scheme must approach the local authorities.
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21.

22,

23.

24,

Animals and Pets

The Community Scheme may prohibit pets entirely; however, that prohibition would
not apply to a member or occupant who can show that he or she needs medical

assistance and/or guide dog (animal). Such animals are automatically permitted.

Where the Community Scheme introduces a ‘no animal’ rule, where previously they
permitted pets, they must take into account pre-existing pets. An owner that had a pet
prior to the coming into effect of the rules must be permitted to retain that pet but may

be prohibited from replacing that pet if it dies — the so-called ‘grandfather clause’.
Governance and Management Issues

The trustee’s fiduciary duty expands beyond the term of office as a trustee. Thus, if a
dispute arises and it relates to matters in their term of office and they are stilla member
of the Body Corporate, they will be required to respond and assist the current trustees

to respond to the allegations.

Election of trustees. The STSM Act states that a member may nominate any person
to stand for the office of trustee. Thus, a tenant or athird party, if nominated, by an
owner may stand for office subject to disqualification as provided in the PMR attached
to the STSM Act.

Proxies

A member may appoint a proxy to represent them at a meeting. The proxy may be
any person (i.e., tenant or occupier). This appointment must be in writing; the proxy
form is attached to the regulations. A person may not, however, be a proxy to more
than two members (not units). Members who are registered as joint owners of the

same unit cannot stand as proxy for more than one person.
Mandate of Trustees

It is recommended that the limitation on trustees be reduced to writing and made
known to all members i.e., set limits on the money that can be spent by trustees.
Trustee activity must be transparent and recorded in writing. Members are permitted
access to records of meetings and to observe meetings (but may not vote at trustee

meetings).
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25.

26.

27.

28.

29.

Interest

Interest can be charged at the discretion of the trustees in terms of the PMR 21 (3)(c)
subject to a maximum of 24% per annum capitalised monthly in arrears (provided that
the interest rate must not exceed the maximum rate of interest payable per annum
under the NCA.

Levies

There can be no rule preventing members from exercising their voting rights for non-

payment of levies.

Rules preventing the member/tenant/occupier access to the property for non-payment

of levies will not be passed.
Costs

Any rule attempting to recover the cost of travel and CSOS dispute resolution
processes from a member will not be passed. This Practice Directive stipulates that

no fees are payable for dispute resolution purposes.
Short term rental aggregators

Only a certain short term rental aggregator may be utilised for the listing, booking and
letting of short-term rentals, this is unreasonable to unit owners and to renters as it

creates consumer autonomy and market monopolies.

This rule imposes an unreasonable limitation on the rights of an owner in the
Community Scheme to market and let his or her unit through a short term aggregator

of his or her choice, and the CSOS will not register a rule of this nature

Restriction , disconnection of water supply

Any rule that seeks to restrict and/or disconnect water supply to members due to non-

payment of levies

Rules of this nature will not be registered by CSOS. This rule maybe unconstitutional

and may violate section 27(1)(b) of the Constitution of the Republic of South Africa.
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7. MANDATORY SUBMISSION OF GOVERNANCE DOCUMENTS
FOR ALL COMMUNITY SCHEMES, OTHER THAN SECTIONAL
TITLES SCHEMES

SCOPE OF APPLICATION

71 This section applies to:

711 HOAs;
7.1.2 Housing Schemes for Retired Persons;
7.1.3 Housing Co-operatives;

7.1.4 Any other Community Scheme contemplated in the CSOS Act other than a

Sectional Title Scheme; and

7.1.5 the CSOS.

7.2  The application shall be voluntary and non-submission to CSOS does not invalidate

the scheme’s governance documentation.

ADMINISTRATIVE PROCEDURE

7.3 The Community Scheme must complete the application for amendment of rules form -
Form B1.

7.4 Form B1 may be completed on CSOS Connect or downloaded from the CSOS website

at www.csos.org.za. Alternatively, the form may be obtained at any of the CSOS

regional offices or satellite offices nationwide.

7.5 The completed form may be submitted to the CSOS either online, or hand-delivered to

any of the CSOS regional offices or satellite offices.
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7.6

7.7

7.8

The applicant bears the onus of ensuring that all relevant information has been
submitted. The applicant must ensure that their application form is correctly completed
and meets the requirements of this Practice Directive. The SGO cannot complete
application forms and/or can the CSOS instruct applicants on how to complete their

application form unless the applicant is illiterate or physically impaired.

The application form and any attachments may either be typed or handwritten. If typed,

the font must be clear. Handwritten applications must be clear and legible.

If an application is not clear and eligible, whether typed or handwritten, the applicant

will be requested to submit a revised application that is clear and legible to a SGO.

APPLICATION REQUIREMENTS

7.9

The application for approval of rules must be accompanied by the following documents:

a) Form B1, duly signed by the two directors or one director and managing agent;

b) Signed minutes of the meeting where governance documentation was tabled

for approval by an appropriate body;

c) Consolidated governance documentation;

d) Signed resolution confirming the amendment of governance documentation;
and

e) In case of amendment of rules, the Community Scheme’s constitution or

memorandum of incorporation must be attached to confirm the resolution

required to amend the rules.

PROCEDURAL REQUIREMENTS

7.10

7.11

The SGO shall conduct quality assurance on the scheme’s governance documentation

received, and specify amendments, if necessary.
The Community Scheme must inform a relevant body of the required amendment and

ensure that amendments are made by the scheme’s founding governance

documentation.
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7.12

Failure to issue a certificate by the Chief Ombud does not affect the validity of the

scheme’s governance documentation.

QUALITY ASSURANCE

7.13

7.14

7.15

7.16

717

7.18

The Community Scheme’s governance documentation will be quality assured against
the Constitution of the Republic of South Africa, municipal by-laws, and any other

relevant and applicable legislation.

Quality assurance is designed to ensure that the scheme’s governance documentation
applies fairly and equally to all members of the Community Scheme. Should
governance documentation be found to be in contravention of any legal prescript, the

Community Scheme may be advised to amend such document by the SGO.

The SGO may refer back the rules to the Community Scheme for amendment of the
sections that are not compliant with legislation. The Community Scheme must amend

the rules within a period of 30 (thirty) business days.

For the referred back rules which are overdue by 5 (five) months, CSOS will send
fieldworkers to inspect and report on the compliance of the Community Scheme.
Should the Community Scheme fail to amend or rectify the referred back rules, the
SGO will consider closing the file. The Community Scheme will be required to apply

again if the file is closed.

The SGO will issue a quality assurance certificate (QAC) to the Community Scheme
soon after the completion of quality assurance. A QAC which is stamped and issued

by the Chief Ombud will be sent to the Community Scheme by email.

No QAC will be issued by the SGO if a Community Scheme is not registered with
CSOS.

UNDESIRABLE RULES

To ensure uniform application of governance documentation, CSOS has identified undesirable

rules, and these rules are relevant for quality assurance purposes. The rules are annexed

below, marked Annexure C.
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ANNEXURE C: UNDESIRABLE RULES IDENTIFIED BY CSOS

These rules are applicable to HOAs, Housing Schemes for Retired Persons, Housing Co-
operatives and Any other Community Scheme contemplated in the CSOS Act, other than

Sectional Title Schemes..

Enforcement of Rules

CSOS recognises that any person has a choice to approach any tribunal to have
his/her dispute resolved; however, the SGO may not contract members outside the

ambit of the CSOS dispute resolution process.

Domestic Employees

Domestic workers are not allowed to receive visitors, not allowed to talk to one another
on common property, or walk around the common property without a name tag or pass,
or the scheme manager may refuse a domestic worker entry to common property.
These rules are discriminatory against domestic workers and maybe contrary to the

Constitution of the Republic of South Africa.

Tenant Eviction

The Community Scheme cannot force a member to evict his/her tenant, as this is

unreasonable, irrational, and unconstitutional.

The Community Scheme cannot force a member to evict his/her short-term rental
tenant, due to non-compliance with the Community Scheme rules. The Community
Scheme can however enforce penalties for non-compliance with the Community
Scheme rules.

Slaughtering

The slaughtering of animals for cultural or religious purposes cannot be prohibited in

terms of the Constitution of the Republic of South Africa.
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However, rules prohibiting the slaughtering of wild animals that are naturally habitat or

conserved within a Community Schemes is permitted.

Disconnection of Water

Disconnecting a member’s water for non-payment of levies maybe against section
27(1)(b) of the Constitution of the Republic of South Africa.
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8. APPOINTMENT AND APPLICATIONS OF EXECUTIVE
MANAGEMENT AGENTS

SCOPE OF APPLICATION

8.1 This section applies to Sectional Title Schemes, all persons who own such schemes,

all persons who manage such schemes and CSOS.

8.2  The section only applies to appointments in terms of PMR 28(1) and PMR 28(2) of the
STSM Act.

8.3  This section does not apply to HOAs or any Community Scheme besides those

mentioned above.

APPOINTMENT OF EMAs

8.4 The Body Corporate may, by special resolution, appoint an EMA to perform the
functions and exercise the powers that would otherwise be performed and exercised

by the trustees.

8.5 Members entitled to 25% (twenty-five) total quotas of all sections may apply to the
CSOS for the appointment of an EMA.

ADMINISTRATIVE PROCEDURE

8.6 Under the CSOS Connect platform, the authorised Representative must follow the

following steps in order to commence with the application:

8.6.1 Open the CSOS Connect platform on www.csosconnect.org.za and select

“Login”;

8.6.2 The applicant will be prompted to register the Community Scheme if not yet

registered — as indicated on 1.10 above.
8.6.3 If the Community Scheme is registered, the authorised Representative will

be prompted to search the Community Scheme and will then be prompted

to select “application for scheme EMA”.
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8.7

8.8

The Community Scheme has the discretion to appoint their own EMA or they can
delegate the selection to the CSOS. In the completion of the application, the applicant
is provided with two options — appointment in terms of PMR 28(1) or PMR 28(2). The

applicant must select one option.

Appointments in terms PMR 28(1) require the applicant to populate the following

details in relation to the appointment of the EMA:

8.8.1 EMA’s trade name;

8.8.2 Registration number;

8.8.3 EMA’s postal address,

8.8.4 Business street address;

8.8.5 EMA’s contact details: telephone number and email address;

8.8.6 Identity number of each director/passport (if nationality is not South African);
8.8.7 Term of office per director;

8.8.8 Role of the EMA per director;

8.8.9 Date of commencement as a managing agent;

8.8.10  Proposed date of appointment;

8.8.11 Termination date of the appointment;

8.8.12  The name of the auditor appointed by the EMA;

8.8.13  EMA’s monthly fee;

78



8.8.14  Details of any business activities, other than as a managing agent, in which
the EMA is materially engaged from the same premises where it renders its

services as a managing agent; and

8.8.15  The managing agent’s office hours.

SUPPORTING DOCUMENTS

8.9

8.10

Appointments in terms of PMR 28(1) require the applicant to submit the following

documents:
8.9.1 Special resolution;
8.9.2 Proof of professional indemnity insurance policy;

8.9.3 Fidelity fund certificate; and

8.94 Copy of the EMA agreement concluded between the Community Scheme
and the EMA.

Appointments in terms of PMR 28(2) require the applicant to submit the following

documents:

8.10.1 Proof of professional indemnity insurance policy;

8.10.2  Fidelity fund certificate;

8.10.3  Minutes of the meetings; and

8.10.4  Proof of 25% (twenty-five) voting quota of the members.

PROCEDURAL REQUIREMENTS

8.11

The SGO shall conduct quality assurance on the documents received, and specify

amendments, if necessary.
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8.12

8.13

8.14

Should the SGO require more information, a request letter will be sent to the
applicant. The applicant shall respond to the letter within 7 (seven) business days.
The applicant will not be able to submit the application if the mandatory information

requested is not provided.

Should the applicant provide the requested information within 7 (seven) business days,
the Chief Ombud will issue an approval letter to the applicant if the appointment is in
terms of PMR 28(1). If the appointment is in terms of PMR 28(2), the CSOS will appoint

the EMA from their panel of EMAs and issue an approval letter.

The Chief Ombud will provide a memorandum and an approval letter, if more than one
EMA has been appointed by the Chief Ombud, in relation to PMR 28(2) appointments.

REMOVAL OF EMAs APPOINTED IN TERMS OF PMR 28(2)

8.15

8.16

8.17

Section 4(2)(d) of the CSOS Act empowers CSOS to deal with any matter as may be

necessary to give effect to the objectives of the CSOS Act. Such as:

8.15.1 Ensuring that EMA’'s appointed by CSOS conduct themselves in a manner
which aligns with the principles of good governance and accountability,
CSOS issues all appointed EMAs with a code of conduct. An EMA who does
not adhere to the code of conduct and grossly violates the principles of good

governance may be removed by CSOS.

An EMA takes over the functions and powers exercised by the trustees during the
tenure of their appointment. The tenure of a CSOS appointed EMA is 3 (three) years,

however the appointment can be terminated prior to the expiry of 3 (three) years.

The process of removal will be initiated by a complaint lodged against the EMA with
CSOsS.

8.171 Complaint procedure entails the following:

(a) Trustees must submit a complaint in writing to

csosemapanel@csos.org.za;

(b) The complaint form must be accompanied with minutes of the

meeting; where a resolution regarding the removal of the EMA was
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(c)

(d)

(e)

(f)

(9

(h)

(i)

taken, an attendance register and proof of 25% (twenty-five) voting

quota of the members;

Upon receipt of the complaint, a reference number will be allocated

to the complainant within 7 (seven) business days;

the EMA will be notified of the complaint in writing;

The EMA will be advised to make submissions on the complaint

received within 14 (fourteen) days of receiving the compliant;

A meeting will be held between the EMA, the members of the
Community Scheme and a CSOS official after the submission of the
EMA has been received, the meeting shall be held within 30 (thirty)

business days of receiving the submission;

Upon consideration of all information a decision will be made by the

Chief Ombud within 15 (fifteen) business days after the meeting;

The removal will be signed by the Chief Ombud; and

The removal decision may be reviewed by the EMA at a court of

law with the relevant jurisdiction.
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9.

APPLICATION TO THE OMBUD FOR APPROVAL IN RELATION
TO CONSENT FOR USE OF SECTION OR EXCLUSIVE USE
AREA

SCOPE OF APPLICATION

9.1

9.2

9.3

This section applies to Sectional Title Schemes, all persons who own such schemes,

all persons who manage such schemes and CSOS.

The section only applies to applications in terms of section 13(2) of the STSM Act

This section does not apply to HOAs or any other Community Scheme besides those

mentioned above.

ADMINISTRATIVE PROCEDURE

9.4

9.5

9.6

9.7

Owners and registered schemes must submit an application in respect of section
13(2) of the STSM Act. The applicant must complete the application using the
prescribed Form ST2. 12

Form ST2 can be completed online on the CSOS Connect platform

(www.csosconnect.org,za) or downloaded from the CSOS website. Alternatively, the

form can be obtained at any of the CSOS regional offices or satellite offices nationwide.
13

The completed form must be submitted to CSOS, either online,or hand-delivered to

any of the CSOS regional offices or satellite offices. T

The applicant bears the onus of ensuring that all relevant information has been
submitted and that their application form is correctly completed and meets legislative

requirements. The SGO cannot complete the application form for the applicant nor can

12

13

The managing agent, trustees or authorised Representative can also sign and complete the
application.
The applicant must login to the CSOS Connect platform as indicated above under clause 1.10.
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the SGO instruct applicants on how to complete their application forms, unless the

applicant is unable to read and write or has some physical impairments.

9.8  The application form and any attachments may either be typed or handwritten,

provided it is legible and easy to read.

9.9 If an application is not clear and legible, the applicant shall be requested to resubmit a

new application to the SGO.

9.10 The information submitted by the applicant shall not be classified as private and

confidential. The applicant waives its right to confidentiality.

APPLICATION REQUIREMENTS

9.11 In terms of section 13(2) of the STSM Act, the applicant must make an application to
the Chief Ombud within 6 (six) weeks after the date of refusal of consent as stated
under subsection (1)(g) of the STSM Act.

9.12 The application for approval of consent in terms of section 13(2) of the STSM Act

must be accompanied by the following:

(a) Prescribed Form ST2, duly signed by the applicant;

(b) Notification of the meeting and proof that all members received such
notification;

(c) Minutes of the general meeting;

(d) Confirmation of votes (in favour by number and value);

(e) List of those who voted against the reasons;

(f) Motivation in support of the application;

(9) Copy of proposed alteration;
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() Copy of title deed (if available)™

(i) Copy of sectional title plan; and

() Any other supporting documentation.

PROCEDURAL REQUIREMENTS

9.13

9.14

9.15

9.16

The SGO will validate the accuracy of the completed form to ensure that it has been

signed by the correct applicant.

The SGO will conduct quality assurance on the supporting documentation received
and request for further information and/or documents. The applicant must respond
within 7 (seven) business days. If no response is received from the applicant, a follow-
up reminder will be sent however if after 14 (fourteen) business days no response has

been received, the application will be closed.

If all the requirements of the application have been met, the applicant will receive

acknowledgement letter from the SGO.

The SGO will assess the application, and in the event that the application still requires
additional outstanding information and/or documents, the SGO will request same from
the applicant to be provided no later than 14 (fourteen) business days, failing which

the file will be closed.

NOTICE TO MEMBERS OF THE BODY CORPORATE

9.17

9.18

Having considered the provisions of section 33 of the Constitution of the Republic of
South Africa and the PAJA, it is imperative that the CSOS notifies any interested and
affected parties and provides them with an opportunity to be heard before a decision

is made. This is in line with the principle of audi alteram partem rule.

The SGO shall provide the interested and affected parties with a copy of the notice

detailing the nature and purpose of the application received from the applicant.

If not available, a copy of the title deed can be requested from the Registrar of Deeds.
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9.19

9.20

9.21

9.22

9.23

9.24

The CSOS requires the Body Corporate to ensure that the said notice is circulated to
all its members and provide proof to that effect. The read receipt notice or member
signature on the acknowledging receipt will serve as proof that the notice has been

received by a member.

The affected parties will have 10 (ten) business days to respond to the notice.

The SGO shall only consider an extension of 5 (five) business days or more if the
affected party provides exceptional circumstances for not responding within the

specified time frame as mentioned above.

If no response is received from the members, as requested, the SGO shall proceed

and make recommendation for the approval by the Chief Ombud.

The SGO shall assess the application, taking into consideration whether refusal of
consent of another owner is unfairly prejudicial, unjust or inequitable to the applicant.

Each application will be assessed on its own merits.

Assessment of applications will not take more than 30 (thirty) business days, from the

date that all the information is received from the applicant.

DECISION BY THE CHIEF OMBUD

9.25

Once the Ombud has made a decision, any affected or interested party who is not
satisfied by the decision may file a review application with the High Court against the

decision of the Ombud.

PAYMENT OF PRESCRIBED FEE

9.26

No fee is payable for the processing of the application.
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10.

APPOINTMENT AND REPORTING OF ADMINISTRATORS TO
CSOS

SCOPE OF APPLICATION

10.1

10.2

10.3

This section applies to Sectional Title Schemes, all persons who own such schemes,

all persons who manage such schemes and CSOS.

This section applies to appointments in terms of section 16 of the STSM Act.

This section does not apply to HOAs or any other Community Schemes besides those

mentioned above.

APPOINTMENT OF ADMINISTRATORS

10.4

10.5

10.6

10.7

An administrator is a suitably qualified and independent person elected to serve as the

administrator of a Body Corporate.

A Body Corporate, a local municipality, a judgment creditor of the Body Corporate or
any owner and other person having a registered real right in or over a unit may apply

to a Magistrate’s Court for the appointment of an administrator.

The CSOS must be notified about the appointment of an administrator and
subsequently served with any application or action proceedings. “CSOS should be
aware of such an appointment because an administrator occupies a position of trust
vis-a-vis the owners of units in the Community Scheme to the same extent as the
elected trustees would have occupied. had they not been discharged.' Furthermore,
the Body Corporate or any other person mentioned under clause 10.5 should
adequately inform CSOS of such an appointment to enable CSOS to allocate and

appoint an administrator from their panel of administrators.

The Magistrate’s Court will appoint an administrator for a fixed period if it finds evidence

of serious financial or administrative mismanagement and such appointment will

Mogane v Rosen N.O and Another 2025 JDR 0464.
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enable the Body Corporate to meet its obligations. The Magistrate Court will issue a

court order for the appointment of the administrator.

10.8 Once the Magistrate Court has issued a court order for the appointment of the
administrator, CSOS will provide the court with a name of a suitably qualified and
independent person with appropriate experience in Sectional Title Schemes. The
allocation of an administrator by CSOS from their panel of administrators will be
accompanied by a report created by CSOS on the suitability of the appointment

administrator within 15. (fifteen) business days after the granting of the court order.

10.9 The court order and the report on the suitability of the administrato must be served on
all the owners of the Sectional Title Scheme. CSOS must affix a copy of such the court
order and report at the main entrance gate to the building of the Sectional Title Scheme
and make available an electronic copy of the court order and report to any resident

who requests such documentation.

10.10 The appointed administrator must give notice and convene a meeting as prescribed
under section 6 of the STSM Act.

PROCEDURAL REQUIREMENTS

Once the court has granted the order, CSOS will appoint an administrator and such

appointed administrator must adhere to the procedural requirements as follows

10.11 The administrator or authorised Representative must submit the court order on the

CSOS Connect platform (www.csosconnect.org.za). '®

10.12 The administrator or authorised Representative will be prompted to select “submit
section 16 report” on the CSOS Connect platform once they have successfully

registered and logged in.

10.13 The administrator or authorised Representative must submit the following supporting

documentation:

16 The applicant must login to the CSOS Connect platform as indicated above under clause 1.10.
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10.14

10.15

10.16

10.13.1  The court order;

10.13.2 Minutes of the meeting convened and presided by the administrator;

10.13.3 Copies of the notices of the meetings;

10.13.4 Written reports on the administration process as directed by the Magistrate

Court.

If the application still requires additional outstanding information and/or documents.
The SGO will request same from the administrator or authorised Representative to be
provided. The administrator or authorised Representative must respond within 7

(seven) business days.

A follow up letter will be sent to the administrator or authorised Representative t if
outstanding information and/ documents have not been submitted within the specified
period above. Should the outstanding information and/or documents not be provided,

the SGO will close the application.

If the application is complete and the required documents are submitted, the Chief
Ombud will provide the administrator or authorised Representative with an

appointment letter.

REMOVAL AND EXTENSION OF APPOINTMENT OF THE ADMINISTRATOR

10.17

The Magistrate Court may on application by the administrator or any person or body
referred to under clause 10.5 above remove the administrator from office, replace the
administrator, extend the terms of the administrator’s appointment or amend his or

her terms of appointment and may make an order for the payment of costs.
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CHAPTER 3: PAYEMENT,
COLLECTION OF CSOS LEVIES
AND SUBMISSION OF ANNUAL

RETURNS
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11.

PAYMENT AND COLLECTION OF CSOS LEVIES

SCOPE OF APPLICATION

11.1

This section applies to:

11.11 Affected persons in Community Schemes but not limited to property owners,
managing agents, board of trustees and directors, estate managers,
association for retired persons and committee members and any other

person to whom the CSOS Act and its regulations apply; and

11.1.2  the CSOS.

GENERAL

11.2

11.3

11.4

11.5

11.6

When making a payment to CSOS, all Community Schemes must adhere to the
payment procedure stipulated in this Practice Directive to ensure that payments

received are accurately allocated.

It remains the full responsibility of the Community Schemes to ensure that payment is
received by CSOS within 30 (thirty) business days of receiving the invoice or when the

levy becomes due and payable to avoid any penalties and/or interest being charged.

Community Schemes that have not yet been issued with a CSOS registration number

should call CSOS to follow up on the status of their registration .

Upon registration, the Community Scheme will receive a CSOS registration number

which should be used at all times when effecting payment of the CSOS Levy.
All Community Schemes that were registered before the commencement of CSOS

connect will receive a new CSOS registration number after linking their Community

Scheme as indicated above under clause 1.10.

All members of the Community Schemes (residents and owners) have a right and an

obligation to ensure that the levy amount contributed in respect of CSOS levies is duly
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11.8

1.9

11.10

1.1

paid to the CSOS. This obligation includes Community Scheme members enquiring
and ascertaining at appropriate intervals with their Community Scheme management
that CSOS levies collected for and on their behalf have been duly transmitted to CSOS.

CSOS is listed as a public recipient with various banking institutions for purposes of
making all CSOS-related payments. The CSOS bank account confirmation number is

attached below and marked as Annexure “D”

Payment processes differ from one bank to another, the payment procedure for each

bank, is attached below and marked as Annexure “D” below.

Payment should be done through electronic funds transfer (EFT or Internet Banking)
or ATM deposit or e-commerce i.e., online credit card collections or credit push.
Community Schemes must register to have their obligation posted on their online
banking profile. Only under circumstances where it is impossible to pay through EFT,
may payment be made over the counter at the bank, and additional charges may apply

for cash deposits.

Cash payment of levies or fees at CSOS regional offices and satellite offices is strictly
prohibited.

PROCESSING OF PAYMENTS

11.12

11.13

11.14

When a payment is made, the correct CSOS registration number must be quoted as a
reference number to ensure that payments are correctly allocated to the Community

Scheme’s account.

Incorrect referencing will result in CSOS not being able to make the correct allocation

or reconciliation and may amount to inaccurate customer statements and invoices.
The new CSOS registration number after linking the Community Scheme on CSOS
Connect platform will be as follows YEAR / PROVINCE NUMBER / 6-DIGIT NUMBER.

The following should be noted:

11.14.1 Each province is represented by a number, and all provinces must adhere

to this format (1 = Eastern Cape; 2 = Free State; 3 = Gauteng; 4 = KwaZulu
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11.15

11.16

11.17

11.18

11.19

11.20

Natal; 5 = Limpopo; 6 = Mpumalanga; 7 = North West; 8 = Northern Cape;
9 = Western Cape.).

11.14.2 The old CSOS registration number sequence is as follows:
REG/YEAR/PROVINCE/6 DIGIT NUMBER. This format of the registration

number is no longer in use.

As an example, in the past, the CSOS registration number would have been
CSOS/REG/22/GP/123456. However, going forward, the CSOS registration number
will be_2023/9/012345. 1

Should the Community Scheme require assistance with any other levy related
enquiries including payments may log a query on the CSOS Connect platform or send

an email must to the following email address: levyqueries@csos.org.za .

After the Community Schemes have paid the CSOS Levy, the Community Schemes
must email proof of payments and a schedule detailing both the members admin levy
and the CSOS Levy to enable the CSOS to do a reconciliation of the amount paid by

each unit to the following email address: levypavments@csos.org.za. The CSOS

registration number must appear on all the documentation as per the CSOS Levy

calculator which is available on the CSOS Connect platform: www.csosconnect.org.za

upon request

Community Schemes should not remit payments using the sectional plan number (SS
Number) as allocated by the Registrar of Deeds, r the company registration number
as allocated by the CIPC or the scheme name as the CSOS registration number.
Community Schemes are urged to use the CSOS registration number as allocated by

CSOS as the reference number when remitting payment.

CSOS will not be able to provide the affected schemes with accurate statement of

accounts until such time as the correct registration number is used.

Community Schemes will receive their account statements and invoices at the end

of each quarter or as and when the Community Scheme requests a statement of

Community Schemes registered after 2023 have been issued with a scheme registration
number that follows the following sequence: YEAR/PROVINCE NUMBER /6-DIGIT NUMBER
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account. Community Schemes should contact CSOS at the following email

addresses: levypayments@csos.org.za.

11.21  Community Schemes should note that any correspondence not related to the
statement of account or the CSOS registration number to the above email will be

directed to the relevant CSOS department.

PAYMENT OF THE CSOS LEVY

11.22 In terms of section 22 of the CSOS Act, the funds of CSOS consist of the levies
collected from Community Schemes. The Minister has prescribed the applicable

levies under the Regulations on Levies and Fees, 2016.

11.23 In terms of section 59 (a) of the CSOS Act, read together with Regulation 11 of the
CSOS Regulations, each Community Scheme has an obligation to pay to CSOS the

prescribed levies at the rate set in the schedule of levies, payable by each unit.

11.24 Community Schemes are therefore obliged to collect an amount from their members
on a monthly basis to be paid over to the CSOS. The CSOS Levy is equal to 2%
(two) of the amount by which the monthly admin levy exceeds R500, but not more
than R40.00 per unit per month,. The 2%(two) is based on the admin fund levy and
excludes the reserve fund portionwhich shall be amended by the Minister from time

to time.

11.25 The amount to be paid is determined by using the CSOS Levy calculator

https://csos.org.za/payment-of-levies/ under “payments of levies” as follows:

CSOS Levies Calculator: Scheme CSOS Levy
Unit number Scheme levy Unit CSOS levy R 180.00

1 R 500.00
R 1,000.00
R 1,500.00
R 2,000.00
R 2,500.00
R 3,000.00
R 3,500.00

N OO b~ WN
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11.26

11.27

Add as many rows Copy this formula into ALL
as necessary. rows.

The special levy and payments related to the maintenance of the EUA levy are

excluded from the calculation of the CSOS Levy.

Community Schemes that do not include all payment items that would normally be
part of the administrative fund levy in the calculation of the scheme levy are
committing an act of dishonesty and CSOS will be entitled to take legal steps where
necessary, in terms of section 34 of the CSOS Act which pertains to penalties and

offences.

PAYMENT OF LEVIES IN A SCHEME WITHIN A COMMUNITY SCHEME

11.28

11.29

11.30

11.31

If the unit owner of a sectional title is a member of a HOA, a levy may be payable to
both the Sectional Title Scheme and the HOA.

Where there is a Community Scheme within Community Schemes, a levy will be paid
if the Body Corporate is billed at Community Scheme level, then the member shall

pay only one levy, for instance, R10.00.

However, if the Body Corporate is billed at unit level, the sectional title member will
pay, for instance, R10.00 plus a HOA levy of, for instance, R10.00, thus equating to
R20.00.

CSOS shall bill the HOA, and the HOA must then ensure that the sectional title
scheme is billed accordingly and that the CSOS Levy is paid.

INVOICING AND STATEMENT OF ACCOUNTS

11.32

11.33

Community Schemes must use the levy calculator to correctly calculate the CSOS
levies. All Community Schemes must submit their levy schedules to CSOS in order
for CSOS to accurately calculate CSOS levies and allocate same. Should CSOS not

receive the levy schedule, an estimate will be charged to the Community Scheme.

As a directive, all Community Schemes must, on the dates stipulated in this Practice
Directive, make payment to CSOS by depositing the amount due to CSOS into the
CSOS bank account.
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11.34

11.35

11.36

In the event of underpayment, CSOS will charge interest at the rate prescribed by
the NCA and/or as determined by the CSOS from time to time.

If the Community Scheme did not receive an invoice from CSOS, this does not

absolve the Community Scheme from paying CSOS levies.

Self-managed Community Schemes and managing agents must ensure that Form
the CS1Ais completed on the CSOS Connect platform when there is a change in the
board of directors or trustees to ensure that when the receipt statements are sent
out, they are sent to the correct managing agent. The CS1A form is to be sent to the

following email address: reqgistration@csos.org.za.

PAYMENT INTERVALS

11.37

11.38

11.39

11.40

CSOS is listed as a public recipient/beneficiary on various banking institutions..

Levies are payable to CSOS on a quarterly basis on or before the dates below. The
CSOS financial year commences on the 15t of April until the 31st of March of the

following year.

11.38.1 Quarter 1 (1 April — 30 June)

11.38.2 Quarter 2 (1 July — 30 September)

11.38.3 Quarter 3 (1 October — 31 December)

11.38.4 Quarter 4 (1 January — 31 March)

For the Community Schemes where payment of the scheme levy is made annually,
Community Schemes can opt to pay the annual CSOS Levy in advance on 31 March
in line with the CSOS financial year end. There must be an indication that the

payment is for the annual CSOS levy.

After receiving an invoice, payments must be made to CSOS within 30 (thirty)
business days following the end of the quarter as follows, failing which interest will

accrue:
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11.40.1 Quarter 1 — 30 April

11.40.2 Quarter 2 — 30 July

11.40.3 Quarter 3 — 30 October

11.40.4 Quarter 4 — 30 January

NON-PAYMENT OF LEVIES AND FEES

11.41

11.42

Non-payment of levies on the due date will attract interest calculated at a rate as
prescribed in the NCA.

Non-payment of levies shall constitute non-compliance to this Practice Directive
issued in terms of the CSOS Act and thus constitutes a criminal offence in terms of
section 34 (1) (b) of the CSOS Act.

CSOS LEVIES DUE AND PAYABLE

11.43

11.44

11.45

11.46

11.47

In terms of Regulation 11 (1) of the CSOS Regulations, 2016, “every Community
Scheme must pay the levy referred to in the Community Schemes Ombud Service

Regulation: Levies and Fees on a quarterly basis”.

If the Community Scheme existed before January 2017, the CSOS Levy needs to be
backdated from January 2017 to the present, regardless of whether the Community

Scheme was registered in 2017 or recently.

If the Community Scheme existed after January 2017, the CSOS Levy must

commence from such date of existence.

In the event that the unit owner has not paid, the Community Scheme must use the
normal debt collection mechanism by following the CSOS dispute resolution process

and handing the member over to collect the levies from the defaulting unit owner.

For unoccupied units, owners should ensure that the CSOS Levy is still paid over to
CSOsS.
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WAIVER OF LEVIES

11.48

In case of a unit owner who has been exempted from paying the CSOS levies as per
clause 12.4 below, the scheme must, when submitting a levy schedule to CSOS,
indicate that the unit owner is a SASSA grant recipient or that the unit owner falls in
the category of persons residing within frail care or assisted living/mid care living, or
that a person is receiving an income of less than R5 500.00. The provisions in this

Practice Directive must be adhered to.

VAT PAYMENT

11.49

CSOS is not registered as a VAT vendor and as such CSOS Levy does not attract
VAT.

CHANGE OF CSOS BANK ACCOUNT

11.50

If CSOS makes any changes to its bank account or details, this Practice Directive will
be amended accordingly. Community Schemes are advised to only make use of the
bank accounts supplied by CSOS as attached to this Practice Directive. CSOS shall
never send an email notification to Community Schemes advising them that the bank
account number has changed. Any losses suffered by a Community Scheme as a
result of utilising bank account information not officially supplied by CSOS shall be the
responsibility of the Community Scheme and CSOS shall not be held liable for such

losses.

ANNEXURE D: ELECTRONIC PAYMENTS (INTERNET BANKING)

Here are some easy-to-follow steps for when making an EFT payment. Please take note of

the different procedures applicable to each bank, more particularly the use of the CSOS

registration number.

FIRST NATIONAL BANK (FNB)

Login to FNB Online Banking with your personal access details.

Click on the “Payments” tab.

Click on “Add Recipient” on the left of your page.

Click on “Public Recipient”.
Type in “CSOS” and then click “go”.
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Select “CSOS” from the drop-down list and then “add”.
Scroll to the bottom of the page and click “Add Recipient”.
Do not forget to insert the registration number like: CSOS/Reg/year/province/O0O00Q0O0.

An example of the format the scheme registration number must follow is: 20254000001(YEAR
-PROVINCE NUMBER - SIX DIGIT NUMBER)

Confirm recipient by entering your one-time pin.

Return to your “Payments” page; the new recipient will show up with all other recipients.

CAPITEC
Login to Capitec Online Banking with your personal access details.

On Transact, click on the “Payments” tab.
Click on “Add Recipient”.

Click on “Capitec-Registered”.
Select “CSOS” from the drop-down list and then “add”.
Do not forget to insert the registration number like: CSOSRegyearprovince000000.

When transacting from Capitec Bank, delete the strokes (/) that appear on your registration

number.

An example of the format the scheme registration number must follow is: 20254000001(YEAR
-PROVINCE NUMBER- SIX DIGIT NUMBER)

STANDARD BANK

Electronic payments (Internet banking)

Create a benéeficiary.
Choose beneficiary type “Company”.

Type in “Community Schemes Ombud Services”.

Click on “Search”.

Next screen: Select “Community Schemes Ombud Services”.

Add CSOS Registration number as reference.

Do not forget to insert the registration number like: CSOSRegyearprovince000000.
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When transacting from Standard Bank, delete the strokes (/) that appear on your registration

number.

An example of the format the scheme registration number must follow is:
20254000001(YEAR- PROVINCE NUMBER- SIX DIGIT NUMBER)

ABSA
Electronic payments (Internet banking)

Create a beneficiary.

Choose beneficiary type “public recipient”.
Click “Search”.

Click or select “Community Schemes Ombud Services”.

Enter CSOS Registration number as reference

Do not forget to insert the registration number like: CSOSRegyearprovince000000.

When transacting from Absa Bank, delete the strokes (/) that appear on your registration

number.

An example of the format the scheme registration number must follow is:
20254000001(YEAR- PROVINCE NUMBER- SIX DIGIT NUMBER)

NEDBANK

Electronic payments (Internet banking)

Create a benéeficiary.

Choose beneficiary type “public recipient”.
Click “Search”..

Click or select “Community Schemes Ombud Services”.

Enter CSOS Registration number as reference.

Do not forget to insert the registration number like: Regyearprovince000000.

When transacting from Nedbank, delete the strokes (/) that appear on your registration

number.

An example of the format the scheme registration number must follow is:
20254000001(YEAR- PROVINCE NUMBER- SIX DIGIT NUMBER)

INVESTEC
Electronic payments (Internet banking)

Create a benéeficiary.
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Choose beneficiary type “public recipient”.
Click “Search”.
Click or select “Community Schemes Ombud Services”.

Enter CSOS Registration number as reference.

Do not forget to insert the registration number like: RegyearprovinceOOOO0QO.

When transacting from the Investec Bank, delete the strokes (/) that appear on your

registration number.

An example of the format the scheme registration number must follow is:
20254000001(YEAR- PROVINCE NUMBER - SIX DIGIT NUMBER)
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12. WAIVER OF LEVIES AND FEES

SCOPE OF APPLICATION

12.1  This section applies to:

12.1.1 Applicants for waiver of fees under this section;
12.1.2 Community Schemes Executive Committee as defined in the Act; and
121.3 CSOS.

12.2  Section 29(1)(b) and (c) of the CSOS Act authorises the Minister to make regulations
setting out Community Schemes and persons who may be entitled to discount or
waiver of fees respectively.

12.3 The Minister has, under CSOS regulation on Levies and Fees, 2016, published the

criteria for determining the persons and Community Schemes which qualify for

discounts or waivers.

CATEGORY OF COMMUNITY SCHEMES AND PERSONS GRANTED WAIVER

12.4

Category of persons who qualify for a waiver

12.4.1  The Minister has in terms of section 29(1) (c) of the CSOS Act prescribed

that the following category of persons qualify for a waiver of levies and fees:

(a) Individual units within a Community Scheme for which the monthly
admin levies not exceeding R500.00 are charged by the Community
Scheme and effectively granted a 100% (one hundred) waiver of
CSOS levies, which shall be amended by the Minister from time to

time; or

(b) Any person or category of persons whose monthly net household

income (gross income less PAYE) is below R5 500, is entitled to a
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12.4.2

12.4.3

12.4.4

12.4.5

100% (one hundred) waiver, which shall be amended by the Minister

from time to time;.

Where it is necessary to determine whether a group or class of persons or
a specific Community Scheme qualifies for a waiver, CSOS may cause a
sufficient number of the Means Test to be conducted in order to determine

if that group or class qualifies as an indigent group.

The Chief Ombud has determined the following group as persons who

qualify for 100% (one hundred) waiver of fees and levies:

12.4.3.1  Any person receiving the SASSA grant;

12.4.3.2  Any person residing within the Community Scheme for retired

persons who are in frail care; or

12.4.3.3  Any person residing within the Community Scheme for retired

persons who are in assisted living/mid-care living.

Itis not necessary for the category of persons listed in clause 12.4.3 to apply
for a waiver to CSOS.

The Schemes Executive Committee must keep a file and submit copies of
the unit owner’'s SASSA proof of income. When submitting a levy schedule
to CSOS, the Schemes Executive Committee must indicate the names of
unit owner/s who are the recipient of a SASSA grant or whether the unit
owner falls in a category of persons residing within the frail care, assisted

living or mid-care living units.

PROCEDURE FOR APPLYING FOR DISCOUNT OR WAIVER

12.5 STEP 1: Completing the prescribed waiver form

(@)

Any person or category of persons who may not qualify in terms of the
criteria mentioned in clause 12.1. above may lodge an application for waiver
for consideration by the Chief Ombud by completing Form CS3A or CS3B
depending on the type of applicant.
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12.6

12.7

(b)

(c)

(d)

(f)

Should the applicant’s financial situation improve, CSOS must be notified
within a period of 30 (thirty) business days. Should the new application not
be received by CSOS within 30 (thirty) business days of the anniversary of
the first application, then the waiver will fall away until such time that a new

application has been submitted to CSOS.

The prescribed form may be obtained from the CSOS platform or CSOS

regional offices or satellite offices nationwide.

The applicant must complete the prescribed form in full, clearly indicating
the details of the applicant, the basis for application of a waiver, proof of the
income and liabilities where necessary. If the application for waiver is
submitted by the Community Scheme, the audited financial statement for

the past 3 (three) financial years must accompany the submission.

If the application does not contain all the relevant information as indicated
in (d) above, the application will not be considered and if the applicant does
not furnish the required information within ten (10) business days of the

request, the application will automatically be rejected.

The form must be signed by the applicant personally and if the applicant is

signing in a representative capacity, submit proof of authority to represent.

STEP 2: Submission of the application

(a)

b)

The applicant must submit the application form by email to

waivers@csos.org.za or hand-deliver the application to any of CSOS

regional offices or satellite offices nationwide.

The applicant may apply for waivers through the CSOS Connect platform

(www.csosconnect.org.za) and attach all necessary supporting documents.

STEP 3. Assessment of application — Means Test

(a)

(b)

The Chief Ombud or his/her delegate has the power to assess and make a

decision whether to grant or refuse the discount or waiver.

In exercising this power, the Chief Ombud or his/her delegate shall consider

the objectives of the Act and the personal circumstances of the applicant,
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(c)

(d)

(e)

(f)

(9

(h)

(i)

such as whether the applicant is from a ‘child-headed’ household or an

indigent family.

The Chief Ombud or his/her delegate shall apply the Means Test by

considering the income, expenditure, assets, and liabilities of the applicant.

The Chief Ombud or his/her delegate may verify the information and
documents submitted in support of the application to satisfy themselves that
the application meets the criteria set in this Practice Directive and the CSOS
Act.

The Chief Ombud or his/her delegate may request the applicant to submit
any additional information where necessary. The applicant will have 10 (ten)

business days to furnish the additional information.

Once the Chief Ombud or his/her delegate has finalised conducting a Means

Test, he can either grant a waiver or a discount or refuse the application.

The Chief Ombud or his/her delegate shall communicate the decision within
30 (thirty) business days on whether to grant or refuse the application by
providing the applicant with the confirmation of discount or waiver or a

refusal letter.

Where the application has not been granted, the Chief Ombud or his/her

delegate shall furnish the applicant with the written reasons for such refusal.

The Chief Ombud or his/her delegate shall provide a copy of the
confirmation of discount or waiver to the Community Scheme Executive

Committee where necessary.

GROUNDS FOR REFUSAL

12.8 The application for discount or waiver may be refused or withdrawn under the following

circumstances:

(a)

(b)

If the application does not meet the criteria set in this Practice
Directive, read together with the CSOS Act;

The applicant is not indigent;
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(c) The applicant has the financial means to pay the levies or fees; or
(d) If the applicant is not physically residing within the Republic of South Africa.

WITHDRAWAL OR TERMINATION OF WAIVER

12.9 The discount or waiver shall be terminated under the following circumstances:

(a) In case of fraud;
(b) The financial situation of the applicant changes;
(c) In the event that the applicant files a vexatious and/or a frivolous application;
or
(d) Where the applicant abuses the dispute resolution process.
REMEDIES

12.10  Any applicant who is not satisfied with the decision of the Chief Ombud or his/her
delegate for the refusal, withdrawal, or termination of either discount or waiver may

lodge a review application in the High Court, in terms of the provisions of the PAJA.
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13. THE OPENING OF A BODY CORPORATE BANK ACCOUNT IN
TERMS OF THE STSM ACT

SCOPE OF APPLICATION

13.1 This section applies to the following persons: -

13.1.1 Sectional Title Schemes as defined in the STSM Act, all persons who own

units in such schemes, and all persons who manage such schemes.

13.1.2 the CSOS.

BODY CORPORATE TRUST ACCOUNT

13.2 In terms of section 3 of the STSM Act, the trustees must open and operate a bank
account with any bank or financial institution registered in terms of the Banks Act No.
94 of 1990.

13.3 In terms of PMR 21, contained in Annexure 1 of the STSM Act, the trustees must
ensure that all monies received by the Body Corporate are deposited into an interest-
bearing bank account in the name of the Body Corporate or a trust account opened
in terms of either the Property Practitioner’s Act 22 of 2019 or the Legal Practice Act
28 of 2014.

13.4 Should the Body Corporate be managed by a managing agent, the managing agent
may operate a centralised trust bank account into which individual members of each

managed sectional title scheme deposit their levy and other contributions.

13.5 The operation of a bank account for and on behalf of the Body Corporate as provided
must be consistent with the purpose and programmes of the Body Corporate as

provided for in the Body Corporate resolutions and/or its founding documents.
ADMINISTRATIVE PROCEDURE

13.6 The following documents are required to open a Body Corporate bank account,

namely:
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13.6.1

13.6.2

13.6.3

13.6.4

Proof of address (the domicile of the Body Corporate);

Copies of the identity documents of the signatories (trustees’ resolution must

be signed for such appointment of signatories);

A copy of the founding documents (certificate of establishment, audited

financial statements of the Body Corporate); and/or

Any other document as required by the financial institution/bank.

108



14. THE SUBMISSION OF ANNUAL RETURNS OF A COMMUNITY
SCHEME

SCOPE OF APPLICATION

14.1 This section applies to Community Schemes as defined in the CSOS Act, all persons
who own and occupy units in such schemes, and all persons who manage such

schemes.

SUBMISSION OF ANNUAL RETURNS

14.2 In terms of section 59(b)(i) of the CSOS Act and regulation 18(2)(a) (i), all Community
Schemes must file their annual returns to CSOS within 4 (four) months after the end

of the Community Scheme’s financial year.

14.3 The submission of annual returns must be accompanied by the following documents:

14.3.1 Prescribed Form CS2, duly signed by the developer or two scheme

executives, or one scheme executive and the managing agent;

14.3.2 Signed off audited annual financial statements;

14.3.3 Approved AGM minutes;

14.3.4 Approved resolution; and

14.3.5 Approved levy schedule.

14.4 Listed below are the most recent scheme governance documentation (as amended

and approved) which must be included in the submission as and when required:-

(a) Rules (management or conduct);

(b) Constitution;

(c) Regulations;
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(d) Memorandum of incorporation (articles of association);

(e) Use of agreement;
() Sectional title plan ; and
(9) Any relevant supporting documents

PROCEDURAL REQUIREMENTS

14.5

14.6

14.7

14.8

14.9

14.10

CSOS shall peruse the Community Schemes annual returns and conduct quality
assurance on the documentation and whether the Community Scheme is compliant
with the CSOS Act, STSM Act and the regulations and any other applicable

legislation.

If the Community Scheme is found to be compliant, the Chief Ombud will issue a
section 59(b)(i) compliance certificate, and such certificate shall be valid for a period

of 3 (three) years from the date of issue.

Non-compliant Community Schemes will be notified and issued with a non-compliant
certificate and be required to comply within a specified period. Failure to comply shall
attract the allocation of an account executive/officer to enforce compliance. The
officer's report shall determine whether a fine is imposed or a CSOS

inspector/investigator or any authorised official equivalent is appointed.

CSOS shall peruse the list of non-compliant Community Schemes from the IRBA and
notify those Community Schemes which are non-compliant and issue a non-

compliance certificate.

CSOS shall take all reasonable steps to enforce that this Practice Directive is in

accordance with enforcement provisions of clauses 2.8 and 2.9 above.

A list of all supporting documents as indicated in Form CS2 must be attached. The

list of supporting documents is annexed hereto as Annexure “E”.
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AMENDMENT OF SCHEME EXECUTIVES’ PARTICULARS

14.11

14.12

14.13

When there is a change in the scheme executives of a Community Scheme, the
relevant form should be completed indicating the contact details of the Existing

scheme executives and the contact details of the new scheme executives.

Form CS 1A must be accompanied by a special resolution.

Form CS 1A must be forwarded to CSOS together with Form CS2 for the submission

of annual returns to the following email address: annualreturn@csos.org.za on an

annual basis.
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ANNEXURE E: LIST OF SUPPORTING DOCUMENTS FOR
SUBMISSION OF ANNUAL RETURNS OF A COMMUNITY SCHEME

According to the CSOS Act and regulations, the following documents need to be submitted

at CSOS for a compliant annual return submission:

Completed CS2 Form with a signed declaration.

Signed audited annual financial statement of the Community Scheme

Minutes of the most recent AGM

Up-to-date levy schedule

Details of Executive Committee (including names, ID numbers, and contact details)

All relevant documentation relating to the rules, resolutions and constitution of the

Community Scheme

O 0O oo od o

Copy of registration certificate with CIPC/Copy of the title deeds.
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CHAPTER 4: DISPUTE
RESOLUTION
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15.

DISPUTE RESOLUTION OF COMMUNITY SCHEMES

SCOPE OF APPLICATION

15.1

This section shall apply to all applications submitted to CSOS for dispute resolution.

ADMINISTRATIVE PROCEDURE

15.2

15.3

15.4

The applicant must have locus standi to lodge the application with CSOS. The
applicant must have the legal standing/ capacity or right to bring the matter before
CSOS. The applicant must either be an owner (as per the title deed) or the occupier
of a unit in a Community Scheme, the board of directors, sectional title trustees, or
the management association for retired persons in the Community Scheme

concerned or show that he/she has sufficient material interest in the scheme.

Applicants must complete the prescribed CSOS application Form DR 1 in order to

lodge an application for dispute resolution.

The form can be completed from the CSOS Connect website at

https://csos.org.za/forms/http://www.csos.org.za/disputeresolutionprocess.

Alternatively, the form may be obtained from any CSOS regional offices or satellite
offices. The completed Form DR 1 may be submitted to CSOS online on the CSOS
Connect platform or by way of email, hand-delivery or courier to the relevant CSOS
regional office or satellite office, depending on the area of jurisdiction the Community

Scheme falls under.

ONLINE SUBMISSION (CSOS CONNECT)

1541 The applicant must open the CSOS Connect platform on

www.csosconnect.org.za and select “Login”;

15.4.2 The applicant will be prompted to register the Community Scheme if not yet

registered — as indicated on 1.10 above.
15.4.3 If the Community Scheme is registered, the applicant will be prompted to

search the Community Scheme and will then be prompted to select “submit

application for dispute resolution”.
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15.5

15.4.4 The applicant must complete the application form and upload supporting

documents.

15.4.5 An acknowledgement email will be sent to the applicant.

15.4.6 The matter will be allocated to a CMO within 3 (three) business days of

receiving and opening a file.

HAND DELIVERY

15.4.7 The applicant will receive a dispute resolution application form issued by the
receptionist or CMO or any other CSOS delegated employee who assisted

the walk-in applicant.

15.4.8 After completion of the application form by the applicant, the receptionist,

CMO or delegated CSOS employee will stamp the application form.

15.4.9 DRGA will open a file with the supporting documents thereafter.

COURIER

15.4.10 The applicant may courier the dispute resolution application form with

supporting documents

15.4.11 The applicant must ensure that the dispute resolution application form is

delivered at the correct CSOS regional or satellite office.

15.4.12 The couriered document must contain a cover letter specifically indicating
which department the dispute resolution application form is directed to. All
couriered dispute resolution application forms must be directed to the CSOS

Dispute resolution and governance department.

The applicant bears the onus of ensuring that all relevant information has been
submitted. The applicant must ensure that the application form is fully and correctly
completed and, in addition, meets legislative requirements in respect of section 39 of

the CSOS Act. The full names, cell phone and telephone numbers, email and physical
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15.6

15.7

15.8

15.9

15.10

15.11

15.12

address of each person the applicant considers to be affected materially by the
application, as well as the grounds on which the relief is sought must be provided by

the applicant.

CSOS shall not register an application form that is not fully completed. All the sections
in the application form must be completed by the applicant, unless otherwise

indicated.

CSOS may not complete the application form for the applicant. However, the CMO
may guide the applicant on how to complete the application form but shall not assist
the applicant in formulating a statement of the case. If the applicant is unable to read
and write or is physically impaired, the CMO may assist the applicant in completing

the form.

The application form and any attachments may either be typed or handwritten. If

typed, the font must be clear. Handwritten applications must be both clear and legible.

The applicant shall limit himself to not more than 10 (ten) typed pages of submissions
(if necessary), excluding documents, photographs and the like submitted in evidence.
If the maximum number of pages is exceeded, the application shall be referred to the
applicant for a re-submission. At the discretion of the CMO and based on the

complexity of the matter, the applicant’s submission can exceed 10 (ten) typed pages.

If an application is not clear and legible, whether typed or handwritten, the applicant
shall also be requested to submit an amended application that is clear and legible.
The applicant will be required to re-submit the amended application within 3 (three)

business days.

If the applicant has different disputes against multiple respondents, then the general
rule is that separate applications for dispute resolution in respect of each matter will

be required to be submitted.

If the relief is sought against the Community Scheme, its current Executive
Committee Members (e.g. the trustees of the Body Corporate, or the directors of the
HOA), must be cited on the application as respondents and not cited in their personal
capacity. In each application the CSOS will unilaterally include the Body Corporate

or the HOA if not cited per se.
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15.13

15.14

15.15

15.16

15.17

15.18

If the application is from more than one applicant, and the dispute relates to similar
or related matters, then the application may be submitted in the name of one applicant
and the other applicants may be identified and listed in an annexure attached to the

application form, together with a power of attorney authorising same.

If the same relief is sought against multiple respondents on several issues or
disputes, one application may be submitted in one form. Each dispute and the relief
sought in respect of each dispute must be recorded in separate annexures and the

annexures must be numbered and accurately cross-referenced.

Where the applicant is a Community Scheme, a copy of the resolution by the
Executive Committee Members of the Community Scheme, signed by at least 2
Scheme Committee Members authorising the lodgement of the application must be

attached to the application.

The application form must be dated and signed by the applicant, unless the
application form is signed by the applicant’s authorised Representative, which must

be indicated in the application form.

Where an applicant is represented by another person, full particulars and contact
details of the Representative must be disclosed in the application form, including the

capacity in which the Representative acts (i.e. trustee or managing agent).

Either the original or a certified copy of the Representative’s authority must be

attached, e.g. a signed power of attorney, resolution, contract or mandate.

COMMUNICATION WITH APPLICANTS

15.19

15.20

CSOS will communicate directly with an applicant unless the applicant has authorised
a Representative to act on his/her behalf and shall use the contact details supplied

on the application form unless the applicant advises otherwise.

In the event that an applicant is represented, CSOS shall include the applicant in all

communication directed to such Representative.
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15.21

15.22

15.23

Where there are multiple applicants in an application, CSOS shall be responsible for
transmitting any relevant notice, information, or any request from CSOS to each of

the named applicants.

CSOS retains the discretion to contact a party directly regarding an application or to
decline to communicate with a nominated Representative where CSOS is of the view

that the urgency of the circumstances requires the party to be contacted directly.

Communication from all the parties shall always remain cordial and professional

regardless of the difference of opinion.

RELIEF SOUGHT

15.24

The applicant must provide a short statement of the expected outcome or relief
sought in the application form. The application must comply with the provisions of
section 38 of the CSOS Act. The expected outcome must fall within section 39 of the
CSOS Act.

15.24.1 The application must include the relief sought by the applicant, which
relief must be within the scope of one or more of the prayers for relief
as set out in section 39 of the CSOS Act, and

15.24.2 The full names, cell phone and telephone numbers, email and physical
address of each person the applicant considers to be affected materially
by the application, as well as the grounds on which the relief is sought.
Information included in the application assists the CSOS, the
respondent(s) and any affected party, to understand the relief that the

applicant is seeking, and the reasons for the application.

CONDONATION APPLICATIONS

15.25

If the relief sought by an applicant relates to an order declaring any decision of an
association or an executive committee to be void, and 60 (sixty) business days has
elapsed since the decision was taken, the applicant must simultaneously apply to the
Ombud, together with the application for dispute resolution, for condonation for the

late submission of the application in terms of section 41(1) of the CSOS Act.
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15.26

15.27

15.28

15.29

15.30

The application for condonation must include reasons for the failure to submit the
application within the prescribed timeframe as provided for in the CSOS Act, and the

applicant is required to account for each day that the application is late.

The CMO will furnish the applicant with The Form DRC 1 “applying for condonation”
and request the applicant to complete the form and return within a period of 5 (five)
business days. The completed application Form DRC 1 may be submitted to CSOS
either online on the CSOS Connect platform, by courier, by email, or by hand-delivery
to the relevant CSOS regional office or satellite office, depending on the area of

jurisdiction in which the Community Scheme is situated.

The respondent will be granted an opportunity to make further submissions as to
whether the late filing of the application should be granted or not. This is in line with

the principles of audi alteram partem rule.

The Ombud has the discretion to grant or refuse condonation after considering
whether the applicant has shown good cause for the late filing of the application and,
provided that the respondent has presented his submissions within the 7 (seven)

business day period.

Although the CSOS Act does not explicitly define the term “good cause,” legal
precedent has firmly established that, during the assessment of a condonation
application, the Ombud will consider the following aspects:

(a) the degree of lateness;

(b) the reasons for the lateness;

(c) prospects of success of the application for condonation;

(d) the prejudice that the applicant will suffer should the application for condonation

be refused;

(e) the relative importance of the matter; and
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15.31

15.32

(f)  any other information that may be important to take into consideration.

A decision by the Ombud, be it the approval or denial of the application for
condonation, shall be communicated in writing to the applicant and the respondent/s,
accompanied by a brief explanation for the decision, within 10 (ten) business days

from the date of submission of the application for condonation to the Ombud .

The decision by the Ombud is final.

INFORMATION SUBMITTED BY AN APPLICANT IS NOT CONFIDENTIAL

15.33

Section 43(1) of the CSOS Act requires CSOS to give notice to the association and
any person affected by an application. An applicant submitting the application for
dispute resolution must ensure that all other parties to the dispute are contactable
from the given information. The application and any supporting material contain only
information that the applicant is obligated to make available to all the other parties.
The information submitted by the applicant will not be classified as private and

confidential, however, Personal Information will be redacted.

INTERNAL DISPUTE RESOLUTION

15.34

15.35

15.36

All applicants must first attempt to resolve the dispute internally, within the Community

Scheme, before seeking relief from CSOS.

The applicant must submit proof that any prescribed internal processes for resolution

of the dispute have been exhausted..

The provisions of clause 15.34. above will not apply if the applicant can prove:

15.36.1 that the respondent has failed and/or refused to participate in any

internal dispute resolution process;

15.36.2 that the respondent rejected any invitation to internal dispute resolution

process; or
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15.36.3 there is no functioning scheme executive committee.

RESPONSE TO CORRESPONDENCE

15.37 The CSOS staff will not personally acknowledge the receipt of all correspondence to
CSOS. The applicant bears the onus to ensure that he/she has utilised the correct

email address/es.

15.38 A formal written response shall be sent to the applicant within 5 (five) business days
of the email being sent, couriered or hand delivered. The time period for a response
will depend on the urgency of the matter and the resources of CSOS. Formal written
correspondence signed by the Ombud will be sent to the applicant, informing him/her

whether the application has been accepted or rejected.

PRESCRIBED FEE

15.39 There is no application fee payable.

REGISTRATION AND ASSESSMENT OF DISPUTE

15.40 As soon as an application for dispute resolution is received by CSOS, a new file shall

be opened electronically, and a unique file reference number will be allocated.

15.41 The application will be assessed by a CMO, within 5 (five) business days from the
date that the application is assigned to him/her to assess. The CMO will determine
the validity and jurisdiction of the application, and whether the applicant has the

requisite locus standi to lodge the application.

15.42 For an accurate assessment of the application, it is recommended that an applicant
provides objective facts pertaining to the matter. It is recommended that the applicant
presents the facts in a concise and truthful manner, supported by relevant
documentation, without unnecessary embellishments. The applicant is encouraged
to follow these guidelines in order to ensure the submission of a clear and well-

substantiated application.
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15.43

15.44

15.45

15.46

15.47

15.48

15.49

If it is determined that CSOS has jurisdiction, the CMO will proceed with issuing

statutory notices in terms of the CSOS Act.

On the 6" (sixth) business day following the assessment, the CMO will send a section

43 notice to the respondent, to consider and respond to the dispute received.

The respondent will then have 5 (five) business days to respond to the applicant’s

application for dispute resolution.

Once CSOS has received the respondent’s response to the applicant’s application
for dispute resolution, the CMO will send a section 44 notice to the applicant along
with the respondent’s response, all within 5 (five) business days of receiving the
response.

The applicant will have 5 (five) business days to reply to the respondent’s response
and confirm their intention to proceed. No new issues should be raised at this stage
of the proceedings. The parties are to ensure all parties to the proceedings are copied

in all correspondences.

Where necessary, the CMO will contact the applicant to:

15.48.1 request clarification of certain information contained in the application;

15.48.2 request additional information or further documentation to satisfy the

requirements of the CSOS Act; and,

15.48.3 information as envisaged by section 40 of the CSOS Act

within 5 (five) business days after applicant has replied to the respondent’s response

in relation to the application for dispute resolution.

At any stage, while the CMO is in contact with the parties to garner additional
information/documentation or request clarification on the matter, and it becomes clear
to the CMO that the possibility of a conciliation between the parties exists, the CMO
is encouraged to pursue the possibility of such settlement between the parties and

refer the drafting of the settlement agreement to a Conciliator. Should a settlement
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15.50

15.51

agreement be reached between the parties, the CMO may only draft the settlement
agreement after the issuing of statutory notices in terms of section 43 and 44 of the
CSOS Act.

In the event that a dispute is referred to CSOS, parties are encouraged to reach

settlement to achieve the most desirable outcome for all parties.

CSOS will only consider an extension of five (5) business days if exceptional
circumstances are provided by the affected party for failure to respond within the

given timeframe.

REFERRAL TO CONCILIATION OR ADJUDICATION

15.52

CSOS will make a decision to refer a matter to conciliation or adjudication within 5
(five) business days after receiving all responses from the affected parties. If CSOS
does not receive a response from the respondent within the time period provided,
CSOS will initiate a referral to adjudication within 5 (five) business days after the due

date for the section 43 notice has lapsed..

REJECTION OF APPLICATION

15.53

15.54

15.55

15.56

CSOS may reject an application in terms of section 42 of the CSOS Act or this

Practice Directive.

If CSOS rejects an application, CSOS will inform the applicant/s in writing of the

reason/s for the rejection.

In addition to the grounds set in section 42 of the CSOS Act, the application for
dispute resolution may be rejected in the event that the dispute is part of, or closely

related to, existing court proceedings.

Other incidences upon which applications for dispute resolution may be rejected by

CSOS are as follows:

15.56.1 The managing agent of a Community Scheme has completed and signed

the Form DR1 (dispute resolution application form) on behalf of the scheme,

125


Sibahle Dladla
CSOS to internally discuss and conclude if in the absence of a response a ruling can be made for failure to reply on time. 


but has failed to attach the signed resolution of the scheme executives in
terms of which the managing agent is authorised to act on the scheme’s
behalf;

15.56.2 If the applicant is a company, but there is no written and signed directors’
resolution authorising a particular director to bring the application to the
CSOS on its behalf;

15.56.3 The applicant is neither an owner nor an occupier of a unit at the Community

Scheme and is unable to show sufficient material interest in the matter;

15.56.4 Both applicant and respondent are Community Schemes, but are not
members of the same HOA, and there is no legal nexus between them, they
just occupy adjacent erven (in other words, they are neighbours on the same

street in a suburb; and

15.56.5 The applicant is represented by another person but has failed to disclose
details of such Representative including a copy of the capacity in which such

Representative acts (i.e. power of attorney, trustee, managing agent).

NOTICE TO AFFECTED PERSONS (SECTION 43 OF THE CSOS ACT) AND NOTICE TO
THE APPLICANT (SECTION 44 OF THE CSOS ACT))

15.57

15.58

15.59

The application form (Form DR 1) and all attachments to the form will be served on
the respondent/s and/or each person CSOS considers to be materially affected by
the application. The provisions of section 43 of the CSOS Act will apply with regard

to the notice to affected parties.

Once CSOS has received a response from the respondent and from interested
persons, CSOS will share same with the applicant in terms of section 44 of the CSOS
Act and allow the applicant a period of 5 (five) business days to inspect the
submission, submit a written response relating only to the issues raised in the

submissions, and confirm whether he/they wish to proceed with the application.

CSOS will only consider a further extension of the 5 (five) business day period

referred to above, if exceptional circumstances exist as to why an affected party
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cannot respond within the given timeframe as mentioned above. The extension to be

considered in exceptional cases is a maximum period of 5 (five) business days.

AMENDMENT OR WITHDRAWAL OF APPLICATION

15.60 An applicant may request to amend his/her application or provide additional

information prior to the referral of the matter to conciliation.

15.61 An applicant may withdraw an application in writing at any time before the

adjudication hearing is finalised. Once an application is withdrawn, CSOS shall take

no further action in relation to the application.

INSTANCES WHERE MATTERS WILL BE REFERRED DIRECTLY TO ADJUDICATION AS
OPPOSED TO CONCILIATION:

15.62 Instances where matters referred to CSOS shall be referred directly to adjudication

include, but are not limited to, the following:

Where the parties have specifically requested and shown good cause that the

matter be referred directly to adjudication;
Urgent matters;

Where it is clear to CSOS that a matter is not capable of settlement between

the parties;

Where the respondent has failed, alternatively neglected to reply to the section

43 notice; and

Where it is clear from the application or evidence submitted with the application
that an internal dispute resolution process has failed, and/or a respondent has
failed to co-operate, and it is evident that a conciliation process would be a

futile exercise.

CONCILIATION PROCESS/RULES FOR CONCILIATION

15.63 CSOS provides a conciliation service through the use of trained Conciliators to assist

parties to resolve a wide range of issues in a constructive and non-adversarial

manner.
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15.64 The role of the Conciliator is to facilitate discussions and assist parties to resolve
issues that they are unable to resolve themselves. Conciliators may also assist

parties in discussing how to resolve any future disputes that may arise between them.

15.65 Conciliators are trained to provide general information on the legislation relevant to
the issues in dispute and to discuss possible resolutions with the parties. Conciliators
may also refer parties to previous decisions of Adjudicators, as well as courts, which
have interpreted and applied provisions of the relevant legislation applicable to issues

in dispute.

15.66 Conciliators do not provide legal advice nor have decision making powers, or what

the outcome of the dispute should be.

NOTICE OF CONCILIATION

15.67 CSOS shall notify the parties of the date and time of a conciliation hearing by making
use of all available methods and information to contact the parties at any given time,

being, for example, email, telephone, SMS and/or WhatsApp.

15.68 The Conciliator shall give the parties xx (xxx) business days’ notice of the conciliation

hearing, by way of notice of set down.

15.69 Conciliation must be conducted in the shortest time possible.

15.70 The parties must attend the hearing scheduled by the Conciliator.

15.71 Applications for postponements will only be considered should receipt of valid
reasons for same be furnished within 2 (two) business days of receiving notice as per
clause 15.68.

15.72 Conciliation sessions are scheduled for 1 (one) hour and may take more time

depending on the complexity of the matter.
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15.73

15.74

15.75

Parties must represent themselves in the conciliation proceedings and actively
contribute towards discussions to resolve the dispute. Parties may not have legal

representation or otherwise during the conciliation process.

The Conciliator shall conduct all matters by way of a virtual hearing and/or telephonic

hearing. Parties may request for a face-to-face hearing to be conducted..

Should a virtual conciliation hearing be held as opposed to a face-to-face hearing:

15.75.1 The Conciliator shall connect the parties to the conciliation session on a

conference call;

15.75.2  The Conciliator shall record the proceedings and inform the parties

accordingly;

15.75.3  The Conciliator shall explain the process to the parties and inform them

of their rights and obligations;

15.75.4 If the parties reach a settlement, the Conciliator shall draft a settlement

agreement and read the entire agreement to the parties;

15.75.5  The parties will be requested to confirm the content of the agreement;

15.75.6  The Conciliator shall subsequently send a copy of the above-mentioned
settlement agreement to both parties for their records and confirm the

settlement agreement;

15.75.7  The Conciliator shall request that all parties sign the agreement in the
space provided and return a signed copy only by email for CSOS’ filling,
unless the circumstances of the matter deem it impossible or impractical

for the parties to do so;

15.75.8 The CSOS conciliation file will thereafter be finalised and closed after

receipt of the signed agreement.
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15.76

15.75.9

The recording of the conciliation hearing is only for internal use of the

CSOS, and the proceedings and records of the conciliation hearing

remain ‘without prejudice’.

Should the Conciliator determine that, in his/her opinion, a face-to-face conciliation

hearing is to be held:

15.76.1

15.76.2

15.76.3

15.76.4

15.76.5

15.76.6

15.76.7

The appointed Conciliator shall convene the conciliation hearing at a
CSOS regional or satellite office nearest to the address of the scheme
and notify the parties of the date and time at which the hearing will be
held;

The parties can assist the conciliation process by identifying the issues
of concern to them that relate to the dispute and may do so by giving a

brief description of the issues in dispute;

Each party must listen to the other party’s points of view in order to

understand the issues in dispute;

Prior to the commencement of the conciliation hearing, parties shall be
invited to submit and share with one another all relevant documents,

plans or photographs that might assist in resolving the dispute;

The parties shall not use foul, disrespectful, abusive or threatening

language;

Unless the other party to the dispute consents, a party cannot produce
any additional information or evidence during the conciliation hearing that
has not been disclosed to the other party. This is meant to allow the other
party to the dispute adequate time to prepare for the conciliation hearing.
Any information that has not been disclosed prior to the conciliation date
will not be allowed at the hearing in the event that consent is not granted

by the other party; and

If the parties do not agree on an appropriate or mutually acceptable

settlement of their dispute, the Conciliator shall issue a certificate of non-
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resolution incorporating an automatic referral to adjudication, unless the

applicant elects to abandon or withdraw the matter.

ATTENDANCE AT THE CONCILIATION HEARING

15.77

15.78

15.79

15.80

15.81

15.82

The Conciliator makes the final decision as to who is permitted to attend the
conciliation hearing. Only the parties directly involved in the dispute are permitted to
attend and take part in the conciliation hearing. The parties who attend the hearing
are expected to have the authority to negotiate and enter into an agreement to resolve
the dispute. Proof of the resolution signed by two trustees, mandate, letter of authority
or power of attorney to represent the principal must be submitted to the Conciliator

prior to the commencement of the conciliation hearing.

The Conciliator may not allow a person who is not a party to attend the conciliation

hearing even if he/she believes that it may help to resolve the dispute.

The Community Scheme may be represented at the conciliation hearing by the
managing agent, the trustees, the administrator appointed in terms of section 16 of
the STSM Act, or the scheme executives of the Community Scheme, provided that
the Representatives are duly authorised thereto in writing by way of a duly signed

resolution authorising them to do so.

The nature of conciliation is non-adversarial and provides an environment which
encourages parties to talk openly to one another and work together to resolve their
dispute/s. Once the Conciliator has called the conciliation process to a close, the

Conciliator has no further legislative role in relation to the dispute.

The Conciliator may not engage in any discussion with any person that is not a party

to the conciliation proceedings.

The information shared and the evidence relied on in relation to a dispute during a
conciliation hearing is without prejudice and is inadmissible in an adjudication
process or any other legal proceedings, unless there is a court order. This is meant
to encourage an open flow of information between the parties in a confidential manner

and assist in resolving the dispute in a way that satisfies the parties.
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15.83

15.84

If one of the parties does not attend the conciliation hearing on the date set down for
conciliation, the Conciliator shall, on the same day, attempt to communicate with the
absent party telephonically, by SMS and/or email to establish the reason for a party’s
absence and may, if deemed necessary, under exceptional circumstances such as
illness or death, set a new date for the conciliation hearing. If acceptable reasons are
not furnished, the Conciliator shall regard the matter as not resolved and shall issue

a non-resolution certificate on the same day.

If the party that has failed to attend the conciliation hearing is the applicant in the
proceedings, and there are no exceptional circumstances (illness or death) provided
or the circumstances are not adequate to warrant a postponement, then the matter

shall be closed.

CONCILIATOR CONDUCT

15.85

The conduct of the Conciliator shall be dealt with in terms of the code of conduct

attached to this Practice Directive marked as Annexure “F”.

MATTERS THAT MAY BE REFERRED DIRECTLY TO ADJUDICATION

15.86

15.87

15.88

15.89

All applicant/s must attempt to resolve the dispute through conciliation with the CSOS

Conciliator before the matter can be referred for adjudication.

This Practice Directive sets out some of the factors that CSOS may consider in
deciding whether a dispute is not appropriate for conciliation; this list is not

exhaustive.

The CMO shall consider the circumstances of each dispute before deciding whether

the matter may be referred directly for adjudication.

CSOS may request the applicant or another person to provide information about the

dispute to assist in deciding whether to refer the application directly for adjudication.
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15.90 To determine whether a dispute should be referred directly for adjudication, CSOS

shall consider the following factors: -

15.90.1

15.90.2

15.90.3

15.90.4

15.90.5

15.90.6

15.90.7

Any circumstance or aspect of urgency associated with the issue/s in

dispute,

Where the applicant seeks an order that will have an impact on the

Community Scheme or all owners within the Community Scheme;

Whether the application is seeking the return of Body Corporate property,
such as records or documents necessary for the continued operation,

management, or administration of the Body Corporate;

Where a Body Corporate has no functioning executive committee and is
not able to appoint Representatives to act on its behalf at the conciliation

hearing;

Where the application involves numerous applicants and respondents,

rendering a conciliation hearing impractical;

Where it relates to governance issues, meetings, a declaration
invalidating a scheme rule and the termination of a managing agent’s

contract; or

Where it is clear from the application or evidence submitted with the
application that an internal dispute resolution process has failed, and/or
a respondent has failed to co-operate, and it is evident that a conciliation

process would be a futile exercise.

ADJUDICATION PROCEEDINGS

15.91 Where the dispute has not been resolved through conciliation, the matter must be

referred to an Adjudicator.
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PROCEDURE FOR THE CONDUCTING OF ADJUDICATIONS

15.92 Most adjudication matters are able to be determined on the papers submitted by the

parties, and these include amongst other things, matters dealing with:

15.92.1 Section 39(1) financial issues;

15.92.2  Section 39(2) behavioural issues;

15.92.3  Section 39(3) governance issues;

15.92.4  Section 39(4) meeting issues;

15.92.5  Section 39(5) managing agent issues;

15.92.6  Section 39(6) private and commons area related issues; and

15.92.7  Section 39(7) general issues and other issues.

FACE-TO-FACE ADJUDICATIONS

15.93

15.94

15.95

15.96

15.97

Either party has the right to request that a face-to-face adjudication hearing be held,

but the final decision lies with the Adjudicator.

The Adjudicator may at his/her discretion decide on a face-to-face adjudication,

depending on the nature, and surrounding circumstances of the dispute.

A notice of set down of the adjudication hearing shall be sent to the parties by email

or by courier to the address provided by the parties during the conciliation process.

In addition to the email as indicated above, an SMS may be sent to the parties using

the mobile number provided during the conciliation process.
The electronic delivery notification or “read receipt” confirming that the email was sent

to the dedicated email address of a party shall, on production thereof, be deemed to

constitute conclusive proof that the notice was served on the party.
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15.98

15.99

15.100

15.101

A managing agent/Body Corporate may be asked to serve a notice of the adjudication
hearing on the respondent, if no email address for the respondent is provided. Two
persons from the managing agent/Body Corporate will be requested to physically
deliver the notice of the adjudication hearing on the respondent’s physical
address/known domicilium citandi et executandi as provided, with one person
attending to the hand-delivery, and the other confirming in writing the fact that he

delivered the affidavit.

Should the notice of set down land in a party’s ‘junk’ email box, it is the responsibility

of that party to ensure that all his/her email boxes are checked regularly.

The Adjudicator shall:

15.100.1 Preside over a hearing and shall observe the principles of procedural

fairness;

15.100.2 Determine the approach in handling the dispute, wherein, oral

submissions are made and written documents are presented.

The Adjudicator may:

15.101.1  If none of the parties are present for the hearing and reasonable attempts
to locate the parties have been unsuccessful, the Adjudicator may
remove the matter from roll;

15.101.2 If the respondent is not present for the hearing, determine the matter in
the absence of the respondent after the applicant has lead evidence in

respect of the matter;

15.101.3 If the applicant is not present, dismiss the application unless the

respondent requests a decision on issues submitted for dispute;

15.101.4 Meet with the parties jointly as is necessary from time to time;
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15.101.5 Make use of his/her specialist knowledge, which must be informed and
be consistent with other Adjudicator’s decisions, decided court cases or

independent research to arrive at an appropriate determination;

15.101.6 Require a party to submit, within a set period, any further information,
document, or evidence that he/she may reasonably require to make a

determination;

15.101.7 Review and revise any opinion, instruction, determination, certificate, or

valuation related to the dispute;

15.101.8 Approve or refuse requests for postponement by either of the parties;

15.101.9 Adjudicate on the matter and make a determination notwithstanding a
party’s failure to attend hearings or to provide information as requested;

and

15.101.10 The appointed Adjudicator shall, at his/her discretion, determine the
procedure and manner in which the adjudication hearing shall be
conducted (subject to the provisions of the CSOS Act, Regulations and
this Practice Directive) after having granted the matter due consideration,

and shall take into consideration, amongst other things:

a. The nature of the dispute;

b. No witnesses or cross examination;

c. Where the parties are situated and their ability to travel to the CSOS

regional offices or satellite offices; and

d. The parties’ access to the requisite technology to engage in a virtual

hearing (which may include a telephonic hearing).

DOCUMENT-BASED ADJUDICATIONS, WITH NO FACE-TO-FACE HEARING

15.102 If it is determined by the Adjudicator that the adjudication shall be conducted based

on documents filed by the parties, and the parties to the adjudication have not
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15.103

15.104

15.105

15.106

requested a face-to-face hearing, further written submissions, documents, and
information (including evidence in the form of affidavits and photographs) may be
requested by the appointed Adjudicator and/or CSOS official in terms of section 51
of the CSOS Act.

If the adjudication hearing is to be conducted telephonically or virtually, parties to the
dispute are requested to have sufficient data, bandwidth, battery-life, or connectivity
for the duration of the adjudication hearing. Either of the parties can elect to go to the
nearest CSOS regional office or satellite office and a hybrid hearing shall be

conducted.

Once the adjudication file is received by an adjudicator he/she shall notify the parties
that he/she is in receipt of the matter and shall call for final written submission. The
Adjudicator shall request confirmation from the parties that they are in receipt of the
other party’s submissions. The referral to adjudication shall be accompanied by a
request for final written submissions sent out by the CMO or Conciliator where

applicable.

All parties must always be copied in on all correspondence pertaining to the matter.

The Adjudicator must consider the following issues/factors:

15.106.1 Application for dispute resolution , which is to be submitted by the
applicant, and which must comprehensively set out the nature of the
dispute, and accompanied by all evidence, including photographs and
other supporting documents.

15.106.2  The relief sought in terms of section 39 of the CSOS Act.

15.106.3 The response to the section 43 notice , submitted by the respondent
refuting or providing an explanation to the applicant’s claim or admitting
the applicant’s claim as well as the response to the section 44 notice

15.106.4 Any reply from the applicant to the respondent’s answer.

15.106.5 Evidence refuting the applicant’s claim. The CSOS Act does not make

provision for the respondent to make a counterclaim.
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15.106.6

15.106.7

15.106.8

Should a party fail to timeously make a written submission to CSOS and
the other party regarding a matter, as requested by the CMO, the CEl, or
the Adjudicator, he/she shall forfeit an opportunity to make any further
submissions thereafter, unless compelling circumstances exist that are

approved by the Adjudicator.

No further submissions shall be permitted hereafter. All submissions must
be in plain English, and there is no need to use legal jargon. If an
Adjudicator does not understand anything pertaining to the matter, he/she
shall contact both parties in terms of section 51 of the CSOS Act and ask
for clarity. CSOS reiterates the requirement for a fair and transparent

process.

Considering the timeframe within which to dispose of disputes, the 90
(ninety) business day turn-around period for dispute resolution shall refer
to 60 (sixty) business days, which excludes weekends and public
holidays, and is calculated as 30 (thirty) business days for conciliation;

and 30 (thirty) business days for adjudication.

NON-ATTENDANCE AT THE ADJUDICATION HEARING BY EITHER OF THE PARTIES

15.107 In the event that any party to the dispute does not attend a face-to-face adjudication

15.108

15.109

15.110

hearing after being served with the notice of set down, the Adjudicator shall proceed

with the adjudication hearing in his/her absence.

Prior to the commencement of the adjudication hearing, the Adjudicator shall,

however, attempt to communicate with the absent party or parties by way of email,

SMS or telephonically to ascertain the reason for the party’s absence.

A person who is not satisfied with the Adjudicator’s order may lodge an appeal in the

High Court on a question of law only.

A party applying for an adjudication order to be varied or set aside can do so in the

following circumstances: -
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15.111

15.112

15.113

15.114

15.110.1

15.110.2

15.110.3

15.110.4

The party concerned was ill or incapacitated and is able to produce a
medical certificate issued by a medical practitioner. The medical
certificate must be issued and signed by a medical practitioner or any
other person who is certified to diagnose and treat patients and who is

registered with a professional council established by an Act of Parliament;

If the adjudication order contains an omission that will not materially alter

the adjudication order;

If all the parties to the adjudication consent to the setting aside of the

adjudication order; or

If there is proof that the notice of set down was not served properly or in

time, or not delivered properly to the other party.

The party applying for the setting aside of the adjudication order must submit a notice

setting out the grounds for the application for setting aside/varying the adjudication

order, and the notice must contain the following information:

a. The CSOS reference number and details of the parties to the matter;

b. The address of the party making the application and the relief sought by that

party; and

C. The averments that support the application.

Once CSOS has received all the documentation, he/she may refer the matter to the

same Adjudicator or a different Adjudicator.

Once the Adjudicator has varied the adjudication order or set it aside, CSOS will serve

the amended adjudication order on all parties concerned.

If the Adjudicator has set aside the order, the CSOS will refer the matter to another

Adjudicator, who will hear the matter anew.
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15.115 Upon delivery of the adjudication order, a party who intends to apply for the setting
aside of the order must notify CSOS, as well as the opposing party/ies, within a period
of 5 (five) business days from receipt of the order of his/her intention to make an

application for the setting aside of the order.

INVESTIGATIVE POWERS OF THE ADJUDICATOR

15.116 The Adjudicator has the power to conduct investigations as envisaged in section 50
and section 51 of the CSOS Act.

ADJUDICATION PROCESS AND RULES FOR ADJUDICATION

15.117 The Adjudicator shall be impartial and independent of the parties and shall inform the
parties immediately of anything which could affect his/her impartiality or

independence.

15.118 The Adjudicator shall not give advice to the parties or their Representatives
concerning the matter in respect of which he/she has been appointed other than in

accordance with these rules.

15.119 The Adjudicator may not be called as a witness by either party to give evidence

concerning the matter referred to or adjudicated by him or her.

15.120 The Adjudicator shall enjoy the same privileges and immunity from liability as a Judge
of the High Court and shall not be liable for any claims in respect of any act or
omission in discharging his/her duties unless such act or omission is shown to have
been in bad faith.

15.121 The Adjudicator shall: -

15.121.1 be bound by the provisions of the CSOS Act, this Practice Directive, code
of conduct for Conciliators and Adjudicators and any other provisions of

relevant pieces of legislation;
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15.121.2 act with fairness and impartiality;

15.121.3 ensure that each party is furnished with a copy of any written submissions

sent to or from parties to the dispute; and

15.121.4  adopt the most cost-and-time-effective procedure consistent with fairness

to determine the outcome of the dispute.

15.122 The parties are prohibited, of their own accord, from communicating with the
Adjudicator for reasons other than those mentioned above. Should a need exist to
communicate with the Adjudicator, a party requiring doing so shall ensure that the

communication includes the other party/ies to the dispute.

LEGAL REPRESENTATION AT THE ADJUDICATION

15.123 As a rule, parties are not entitled to legal representation. However, the Adjudicator
has the discretion to allow legal representation upon consideration of the factors
stipulated in section 52 of the CSOS Act.

15.124 Should a party require legal representation, submissions must be made to the
Adjudicator, in writing, prior to the adjudication being conducted, either via documents

or in a face-to-face hearing.

15.125 The Adjudicator must notify the other party/ies and request his/her/their submissions

in respect of the matter before adjudication.

15.126 The Adjudicator must apply his/her mind to the matter of legal representation, taking
into consideration all relevant circumstances and reasons, including a party’s

constitutional right to legal representation, before making a reasoned decision.

ADJUDICATION ORDER

15.127 The Adjudicator’s written adjudication order shall:
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15.127.1

15.127.2

15.127.3

15.127.4

Be delivered to the parties not later than 14 (fourteen) business days after

the date of the final adjudication hearing;

Include reasons for the decision given by the Adjudicator.

Be adhered to and the parties shall give effect to the order issued by the
Adjudicator strictly in terms of the time limit provided in the adjudication

order.

Be binding on the parties, unless and until such adjudication order is
varied or set aside as provided for in terms of section 57 in whole or in
part by a High Court of South Africa in terms of section 57 of the CSOS
Act and the rules of the High Court. Alternatively, the High Court has
issued an order staying the operation of the order appealed against in
terms of section 57(3) of the CSOS Act.

RELIEF IN TERMS OF SECTION 39(7)(b) OF THE CSOS ACT

15.128 CSOS has proposed that relief and an order may be sought in terms of section
39(7)(b) of the CSOS Act, which may, among other things, include:

15.128.1

15.128.2

an order declaring that a trustee of a Body Corporate has breached his

or her fiduciary duty, and to:

(a) pay, in his or her personal capacity, for any loss suffered as a

result thereof by the Body Corporate; and/or

(b) pay back, in his or her personal capacity, any economic benefit

received by the trustee by reason thereof.

An order declaring that an occupier has defaulted, is in arrears on their

Community Scheme levy payments and to :

(a) Pay the outstanding sum ;
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(b) Pay the interest due at the rate prescribed by the NCA;

(c) Authorisation for the Body Corporate to engage the services of an
electrician registered with the Electrical Contractors Association of
South Africa, in order to disconnect the electricity supply to the

occupier’s section; and

(d) Authorisation for the Body Corporate to engage the services of a
plumber registered with the Plumbing Industry Regitration Board,

in order to disconnect the water supply to the occupier’s section.

URGENT APPLICATIONS

15.129

Urgency will be determined based on imminent harm, loss of life, damage or loss that
may occur if the dispute is not handled on an urgent basis, as well as the termination

of essential services/otherwise known as spoliation.

PROCEDURE ON URGENT APPLICATIONS

15.130

15.131

15.132

15.133

An assessment by the CMO, in conjunction with the Chief Ombud, will be undertaken

within 24 (twenty-four) hours of receipt and registration of the dispute application.

If the matter is determined to be one of urgency, the section 43 notice will be issued
to the respondent, requiring the respondent to respond to the application within 24

(twenty-four) hours of receipt thereof.

Upon receipt of the response to the section 43 notice from the respondent within the
24 (twenty-four) hour period as required, it will be onforwarded to the applicant, and
the section 44 notice will be issued requiring the applicant to confirm whether he/she
wishes to proceed with the adjudication order, which he/she is required to do within

24 (twenty-four) hours of receipt of the section 44 notice.
Upon receipt of confirmation from the applicant that he/she wishes to proceed with

the adjudication in terms of section 44 of the Act, CSOS shall refer the matter for

adjudication in terms of section 48 of the Act.
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15.134

The Adjudicator shall issue an order within 48 (forty-eight) hours from receipt of a

response pursuant to a section 44 notice.

COSTS ORDER

15.135

15.136

The parties to a dispute resolution application are required to meet their own costs.
This includes the fee for inspecting or obtaining copies of any submission or reply,
any personal costs incurred to attend a conciliation and/or adjudication hearing, and

any legal costs incurred in making or responding to an application.

If an Adjudicator dismisses an application on the grounds that it is frivolous, vexatious,
misconceived or without substance, the Adjudicator may, in terms of section 53(2)(a)
of the CSOS Act, make a cost order against the applicant in favour of the respondent.
The costs awarded shall not exceed the sum of R5 000.00 as determined from time

to time.

ADJUDICATOR’S CONDUCT

15.137

The conduct of the Adjudicator shall be dealt with in terms of the code of conduct

attached to this Practice Directive as Annexure “F”.

ENFORCEMENT OF ADJUDICATION ORDER

15.138

15.139

15.140

An Adjudicator’s order may, in terms of section 56 of the CSOS Act, be enforced in
the Magistrates Court or the High Court as if it were an order or judgement handed
down by that Court.

An adjudication order for specific performance can only be enforced in the High Court.
An adjudication order for specific performance refers to an order that has no quantum

or monetary value.

The adjudication order will have an implementation date. If the party against whom
the order has been issued has not complied with the adjudication order, the party in
whose favour the order is issued must approach CSOS for the issuing of an

enforcement order.

144



15.141

The party in whose favour the order was issued must file with the Clerk of the

Magistrates Court or Registrar of the High Court the following documentation:

15.141.1 The original enforcement order signed by the Chief Ombud and an
Adjudicator.

15.141.2 A copy of the Adjudicator’s order.

15.141.3 Any relevant form/s required by the Magistrates Court or the High Court

to be completed.

15.141.4 The court order to be endorsed by the Clerk of the Magistrates Court or
Registrar of the High Court.

15.141.5 Once the Clerk of the Magistrates Court or Registrar of the High Court
has issued the enforcement order and allocated a case number, the party
may submit the order to the sheriff of the Court for further execution.
CSOS will not be involved in this process and the party applying to have
the order made an order of court will bear the costs related to the

execution of the order.

15.141.6  An application for enforcement lodged with the Magistrates Court or High
Court is not an appeal or a re-hearing of the merits of the original

application.

CORRECTION OF ADJUDICATION ORDERS

15.142

15.143

An Adjudicator has no legal capacity to review or amend a final adjudication order or

provide reasons for the order once issued, except, where directed to by a court.

Where an order or a statement of reasons contains an accidental grammatical error
or omission, such as a typographical or spelling mistake, an Adjudicator has the

inherent power to issue a further order correcting the error.
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15.144

15.145

15.146

15.147

15.148

The capacity to correct accidental errors is limited to correctly stating what was
decided and intended at the time of the original order. It does not extend to a
reconsideration of the substantive issues of fact or legal interpretation and is not a

mechanism to re-open an application to consider further evidence.

If a party to the dispute or a person affected by the order believes that the order or
statement of reasons contains errors or omissions as indicated above, the person

may make a written request to the Adjudicator to issue a correction order.

The Adjudicator has the discretion to decide whether an amendment order is
warranted in the circumstances. Without limiting this discretion, Adjudicators may
have regard to the nature of the error, whether the error appears in the order or the
statement of reasons and whether the error has any effect on the meaning,

comprehension, or enforcement of the order.

Other parties to the application would not normally be invited to make submissions

with respect to the proposed correction.

Unless otherwise stated the corrected order will have effect from the date that it is

issued.

URGENT MATTERS

15.149

15.150

15.151

As referred to above, an applicant can apply for the matter to be heard on an urgent

basis.

The applicant must demonstrate that there is a current, genuine emergency requiring
an urgent adjudication order. The urgency cannot be used to circumvent the normal
conciliation and adjudication processes.

The grounds of the application should include details of whether:

15.151.1  there is an immediate and serious health or safety risk;
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15.152

15.153

15.154

15.155

15.156

15.151.2 deprivation of essential services, not limited to disconnection of water,

electricity and/or gas without a court order; or

15.151.3 access to the scheme by unit owners or occupiers.

The fact that the applicant has failed to take appropriate or necessary action to

address an issue over time does not necessarily create emergency circumstances.

The decision of whether to treat the matter as urgent will depend on the nature and

circumstances of the application.

While still ensuring procedural fairness to all parties, the Chief Ombud may limit the
period for the respondent and affected persons to make a submission or for the

applicant to reply to submissions.

The Chief Ombud has a discretion to permit, or limit, or refuse a request for extension
to the submission or the response period where such a request of time or extension

has not demonstrated acceptable grounds.

If it is later found that the matter was not urgent, the Adjudicator may issue a cost

order against the applicant.

APPEAL PROCESS

15.157

15.158

15.159

A party who is not satisfied with the Adjudicator’s order may lodge an appeal in the
High Court on a question of law only, taking into account the rules of the Superior
Courts Act 10 of 2013.

An appeal against the order must be lodged at CSOS within 30 (thirty) business
days after the date of the delivery of the order by the Adjudicator.

Once an appeal has been lodged as prescribed above, the adjudication order

issued by the Adjudicator will remain unenforceable until such time that the appeal

process has been finalised.

147



15.160

15.161

15.162

15.163

15.164

The following procedure is prescribed for all appeal matters in the High Court in
terms of section 57 of the CSOS Act:

i. The appeal should be brought by way of notice of appeal where the

grounds of appeal are set out clearly.

ii. The notice should be served on the respondent parties by the sheriff,

unless the parties agree to the contrary.

iii. Both the Adjudicator and CSOS should be cited as respondents.

iv. The Adjudicator or CSOS may file a report with the answering affidavits for
the court in respect of any aspect of the law that they might consider to be

helpful to the court.

V. All parties will abide by the judgement of the court,

Vi. An appeal in terms of section 57 is not a ‘civil appeal’ within the meaning
of the Superior Courts Act 10 of 2013.

What may be sought in terms of section 57 is an order from the court setting aside
a decision by a statutory functionary on the narrow ground that it was founded on

an error of law.

The relief available in terms of section 57 is equivalent to that which might be sought

on judicial review.

The appeal should be brought by notice of motion supported by affidavit(s), which
should be served on the respondent parties by the sheriff, unless the parties agree

to the contrary.

If the Adjudicator’s order has been registered as an order of court in terms of section
56 of the Act, notice of the proceedings must be lodged with the registrar or clerk of

the court concerned.
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15.165

The Adjudicator’s order will be made an order of court and will be enforceable in

line with the applicable court processes.

THE ROLE OF THE CSOS IN THE APPEAL PROCESS

15.166

15.167

15.168

15.169

15.170

Once a final order is made by an Adjudicator to determine a dispute resolution
application, the file is closed by CSOS and the Adjudicator is what is known as
“functus officio”, which means that his function has come to an end. The Ombud
and the Adjudicator have no further legislative role in relation to the dispute after the

order has been handed down to the parties.

Adjudicators are independent decision-makers and are not subject to the direction
of the Ombud when making their orders. The Ombud has no authority to review an
Adjudicator’s investigation, findings, order or to direct an Adjudicator to re-open or
re-investigate an application, unless the order is corrected as provided for in this

Practice Directive.

Once the order is made and reasons are furnished, the Adjudicator is under no

obligation to further explain or interpret his/her order.

The Adjudicator has no authority to review or amend a final order once it has been

issued other than if directed by a court in the event of a successful appeal.

Parties seeking legal advice about the terms, reasons for, or effect of an order should

direct their enquiries to an appropriately qualified person such as an attorney.

DISPUTE RESOLUTION PROCESS AND CONFIDENTIALITY

15.171

15.172

The process flow for dispute resolution will be as set out in the dispute resolution

model attached to this Practice Directive as Annexure “G”.

Applications, submissions and replies to submissions provided for the consideration

of the Chief Ombud, the Conciliator or an Adjudicator are not confidential.
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15.173

15.174

15.175

Parties should also be aware that all correspondence and documents sent to CSOS
may also be publicly accessible to members of the public pursuant to the provision
of section 58(2) of the CSOS Act.

An interested party may request CSOS to provide them with copies of adjudication

orders.

CSOS will not waive the fees, payable to inspect or obtain copies of documents,
unless exempted in line with section 22(8) of Promotion of Access to Information
Act No.2 of 2000 (PAIA). The adjudication orders shall from time to time be
published on the CSOS Connect website.
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ANNEXURE F: CODE OF CONDUCT FOR CONCILIATORS AND

ADJUDICATORS
1. INTRODUCTION
1.1. This code of conduct (“the code”) applies to all Conciliators and Adjudicators

1.2.

appointed by the CSOS in line with the CSOS Act. Conciliators and Adjudicators are
responsible for conducting themselves in a professional and ethical manner. The code
serves as a guide and cannot anticipate all possible situations in which the Conciliators
and Adjudicators may be called upon to exercise judgement about appropriate
conduct.

All persons appointed as Conciliator and Adjudicators are required to comply with the
general code of conduct applicable to all CSOS employees and are bound by the

following CSOS values:

1.2.1. Service Excellence: CSOS will provide the best dispute resolution services

to its clients in a timely and responsive manner.

1.2.2. Independence: CSOS will act independently and objectively in the

undertaking of its activities.

1.2.3. Transparency: CSOS will execute its functions in an open and transparent

manner and ensure that it is easily accessible to its clients

1.2.4. Integrity: CSOS will strive to execute its functions in an honest, ethical,

transparent and reliable manner.

1.2.5. Innovation: CSOS will strive to apply innovative capabilities to improve its

service delivery.

151



1.3.

2.1.

2.2.

1.2.6. Fairness: CSOS will make decisions in a fair and impartial manner that

espouses the principles of Ubuntu.

In addition to the Codes, Conciliators and Adjudicators are required to comply with
provisions of the Constitution of the Republic of South Africa Act, 1996 , PAJA the
CSOS Act and its regulations.

CODE OF CONDUCT

Acceptance of Assignment

2.1.1. Before accepting an appointment to a case, a Conciliator or Adjudicator must
ensure that he/she is able to conduct the conciliation or adjudication

independently, impartially and expeditiously.

Impartiality

2.21. A Conciliator or Adjudicator must be impartial and fair to the parties and be
seen to be so. Following from this, a Conciliator or Adjudicator must disclose
to the Chief Ombud any information which may lead to the impression that

he/she may not be impartial or fair, including, that:

a) There is an actual, potential or apparent conflict of interest between the
Conciliator or Adjudicator and any of the parties, the Conciliator or

Adjudicator must immediately disclose this to the Chief Ombud.

b) A Conciliator or Adjudicator (or any other member of his/her firm or
company) has acted in any capacity for any of the parties on previous

matters not related to the dispute at hand.
c) A Conciliator or Adjudicator has a financial or any other interest (direct

or indirect) in any of the parties or the outcome of the dispute resolution

process; or
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3.1.

3.2.

4.1.

4.2.

d) A Conciliator or Adjudicator has any confidential information about the
parties or the matter which is the subject of conciliation and/or

adjudication derived from external sources.

2.2.2. If, at any stage during the conciliation and/or adjudication proceedings, new
circumstances arise that could give rise to doubt as to the impartiality or
independence of the Conciliator or Adjudicator, such information must
immediately be reported to the Ombud. The Chief Ombud shall have the

discretion to appoint a substitute Conciliator or Adjudicator.

2.2.3. AConciliator or Adjudicator (or any member of his/ her company) is precluded
from acting for the parties subsequently in any matter related to or arising out
of the subject matter of the conciliation or adjudication while still in the employ
of CSOS.

2.2.4. AcConciliator or Adjudicator should not engage in conduct that exploits his/her

position of authority.

CONFIDENTIALITY

Any document or information supplied for and/or disclosed in the course of the
conciliation or adjudication must be kept confidential. A Conciliator or Adjudicator can
only disclose the same if required to do so by law, or pursuant to any order of the court,

or with the written consent of all the relevant parties.

A Conciliator or Adjudicator should not make public comment in the media or any public

forum, orally or in writing, on any aspect of a matter before them.

PREPARATION AND DILIGENCE

A Conciliator or Adjudicator must prepare appropriately before the commencement of

the conciliation or adjudication.

A Conciliator or Adjudicator should carry out his/her role in a conscientious and diligent

manner.
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5.1.

5.2.

5.3.

5.4.

5.5.

5.6.

RULES FOR CONDUCTING CONCILIATION AND ADJUDICATION

In conducting proceedings, Conciliators or Adjudicators should give special attention
to the right of equality before the law and the right of equal protection and benefit of
the law and must not unfairly discriminate or display any bias or prejudice based upon

a ground set out in Section 9(3) of the Constitution.

Adjudicators should resolve all cases before them by findings of fact and by applying

the law (and equity) in a fair hearing. This includes:

5.2.1. The duty to allow both parties to be heard; and

5.2.2. The duty to remain and to be seen as impartial.

Conciliators or Adjudicators should act in accordance with the commonly accepted

degree of decorum and require parties, withesses and the public to act likewise.

A Conciliator or Adjudicator does not exert undue influence to obtain settlement or a
concession from any party. In this regard, a member usually refrains from expressing

views about the merits or demerits of the case unless requested by both parties.

Adjudicator should apply the law to the evidence in good faith and to the best of their
ability. The prospect of disapproval from any person, institution, or community must not
deter adjudicators from making the decision that they believe is correct based on the

law and the evidence.

Adjudicators shall endeavour to ensure that decisions are rendered in a timely manner.
Where written reasons are to be given, Adjudicators should strive to ensure that they
are prepared with reasonable promptness having regard to all the circumstances
including balancing the rights and interests of the parties, public interest factors, as

well as the urgency of the matter, the length of the proceedings and its complexity.
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6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

6.7.

CONFLICT OF INTEREST

A Conciliator or Adjudicator recuses him/herself from the case if either a reasonable
suspicion of bias or conflict of interest exists based upon objective facts. A Conciliator

or Adjudicator does not recuse him/herself on insubstantial grounds.

A Conciliator and/or Adjudicator who is a practising attorney does not sit in any case in
which the firm, law centre or legal aid clinic was directly involved as either attorney of

record or in any other capacity.

A Conciliator or Adjudicator who is a practising attorney does not sit in any case in
which his/her former law firm was directly involved as either the attorney of record or
in any other capacity before their appointment until all indebtedness between the

Conciliator or Adjudicator and the law firm has been settled.

A Conciliator or Adjudicator who is serving concurrently as the employee or consultant

or Representative of a party in any case before the CSOS does not sit in that case.

A Conciliator or Adjudicator who was an employees or consultant or Representative of
a party in any case before CSOS does not sit in that case until all indebtedness has

been settled.

If the circumstances requiring recusal are not known to the Conciliator and/or
Adjudicator prior to the hearing of the case, the Conciliator or Adjudicator discloses the

circumstances when they become known to the Conciliator or Adjudicator.

The burden of recusal rests on the Conciliator or Adjudicator. After appropriate recusal
and despite the contents of paragraphs 6.1. to 6.5. of the code, the Conciliator or
Adjudicator may serve if both parties so request. However, if the Conciliator or
Adjudicator believes or perceives that there is a clear conflict of interest, the Conciliator
or Adjudicator should confirm the recusal, irrespective of the expressed desires of the

parties.
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6.8.

7.1.

7.2.

8.1.

In this regard, the Conciliator or Adjudicator must fill in a declaration of interest form
before either the conciliation or adjudication commences. The declaration form is

attached to this code as “Annexure F1”.

MEMBERSHIP OF ORGANISATIONS AND CONTROVERSY

A Conciliator or Adjudicator does not take part in the activities of any organisation that

practises discrimination inconsistent with the Constitution.

A Conciliator or Adjudicator does not become involved in any political controversy or
activity as a Conciliator or Adjudicator except where it is necessary to discharge the
office of the CSOS.

GIFTS AND PERSONAL ADVANCEMENT

A member does not accept any gift, advantage or privilege that directly or indirectly
relates to membership of the CSOS panel of Conciliators or Adjudicators or that can
be reasonably perceived as being calculated to influence the Conciliator or Adjudicator

in the performance of his/her duties.
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ANNEXURE F1: DECLARATION OF INTEREST

Declaration Interest

Reference number:

[] Conciliation in terms of the CSOS Act

[] Adjudication in terms of the CSOS Act

In the matter between

Applicant
and

Respondent
L,
(ID Number) do hereby declare that :

[ ] 1 have no pecuniary or other personal interest, direct or indirect, in any matter before

me or any matter which is subject to this dispute resolution process.

[ 1 I have no relationship nor am | inter-related to the any member of the Community
Schemes, managing agent of the Community Scheme or executive committee of the
Community Scheme.

OR

[ 1 1 have pecuniary or other personal interest, direct or indirect, in any matter before me

or any matter which is subject to this dispute resolution process.
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[] | have relationship and | am inter-related to the members of the Community Schemes,
managing agent of the Community Scheme or executive committee of the Community

Scheme.

The particulars of interest in the matter are stated below:

| also acknowledge that | shall make another declaration to state any change in any matter
contained in this declaration as and when there is change and shall provide further information

on the particulars contained in this declaration.

Signature:

Name: Date:
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ANNEXURE G: DISPUTE RESOLUTION MODEL

Dispute resolution model to be attached

159



CHAPTER 5: PROTECTION OF
PERSONAL INFORMATION AND
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16.

PROTECTION OF PERSONAL INFORMATION AND ACCESS
TO INFORMATION

SCOPE OF APPLICATION

16.1

This section applies to scheme members and/or residents’ Personal Information to
ensure that they are protected and that every member and/or resident of a
Community Scheme is entitled to receive or view certain information concerning the
administration of the Community Scheme authorised by the CSOS Act and STSM
Act.

THE PROTECTION OF PERSONAL INFORMATION ACT (POPIA) AND THE PROMOTION
OF ACCESS TO INFORMATION ACT (PAIA)

16.2

16.3

16.4

POPIA and PAIA give effect to section 14 and 32 of the Constitution respectively.
PAIA enables individuals to obtain information including copies of records held
by public body or private body. Access to any record held by a private body will
be provided if the record is required for the exercise or protection of any rights,
the individual requesting for such information complies with the procedural
requirements of PAIA and the request for information does not fall within any of

the grounds laid down in the PAIA upon which access to information is refused.

POPIA seeks to protect the right to privacy of individuals, POPIA further provides
the Data Subject with numerous rights. Furthermore POPIA regulates the
processing of personal information in a manner that gives effect to the right to
privacy, whilst recognising that such right may be justifiably limited to protect
other rights and important interests. It does so by setting out a number of
minimum conditions for the processing of personal information that Responsible

Parties must adhere to. Such conditions are set out below under clause 16.4.
The Responsible Party must adhrere to the below conditions of lawful processing,
when processing the Personal Information of a Data Subject. The 8 (eight)

conditions to be observed are as follows:

16.4.1 Condition 1: Accountability;

16.4.2 Condition 2: Processing limitation;
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16.5

16.6

16.7

16.8

16.9

16.4.3 Condition 3: Purpose specification;

16.4.4 Condition 4: Further processing information;
16.4.5 Condition 5: Information quality;

16.4.6 Condition 6: Openness;

16.4.7 Condition 7: Security safeguards; and
16.4.8 Condition 8: Data subject participation

In the context of Community Schemes, a member of a Community Scheme is
deemed, by virtue of ownership or occupation of a unit within a Community Scheme,
to have consented to his/her Personal Information being stored and/or shared with
the relevant parties by the board of trustees or any governance structure of a
Community Scheme for the purposes of managing the affairs of the Community
Scheme. Should the Community Scheme instruct an Operator to process Personal
Information of Community Scheme members, an Operator’s agreement must have
been concluded by the Community Scheme and the Operator. Furthermore, the
Operator must notify the Community Scheme immediately if there are reasonable
grounds to believe that the Personal Information of the Community Scheme

members has been accessed or acquired by an unauthorised person.

The processing of information of a member of a Community Scheme must only be
limited to the management of the Community Scheme such as collection of levies,
compliance with Community Scheme rules, maintenance, and security of the

Community Scheme.

The Information Officer of the Community Scheme must ensure that a manual is
developed, monitored and made available as prescribed in line with section 14 and
51 of PAIA. The Information Officer shall upon request by any person provide copies
of the manual to that person upon the payment of a fee to be determined by the

Information Regulator from time to time.

Sharing Personal Information with members of the Community Scheme or debt
collectors relating to the defaulters in terms of levy payments or members who have
failed to adhere to the Community Scheme rules, will not require a member’s

consent.

A member of the Community Scheme shall not be entitled to access members’

Personal Information without their consent, other than information readily available
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16.10

16.11

16.12

16.13

16.14

in terms of the governance or management of affairs of the Community Scheme.

Executive Committee Members must ensure that appropriate, reasonable,
technical and organisational measures are put in place to safeguard the Personal
Information of the Community Scheme members against loss, damage, or unlawful

possession or access to this information.

The Information Officer must ensure that the Personal Information of members
and/or residents and third parties is processed safely and securely. Each
Community Scheme must accordingly designate a person to be an Information

Officer for the Community Scheme, which may be a member of a managing agent.'®

Members and/or residents must advise the Information Officer if any of their
Personal Information must be updated, amended, or deleted. An Information Officer
may be an Executive Committee Member such as a trustee or director, managing
agent, executive managing agent, or property administrator and must register with

the Information Regulator.

Section 3(1)(n) of the STSM Act states that upon reasonable request, the board of
trustees and/or members’ names and addresses must be furnished to the requester.
The CSOS emphasis is that the request for members’ Personal Information
protected by POPIA must be reasonable and only be furnished upon consent by the
board of trustees or members and it should further comply with the Personal
Information principles outlined in POPIA subject to section 32 of the Constitution of
the Republic of South Africa read together with PAIA.

PMR 27(2)(b) of the STSM Act states that the Community Scheme must obtain the
following information, which must be kept updated, in relation to trustees, members,

and tenants. Their-

16.14 .1 full names;

16.14.2 identity numbers or, in the case of non-South African citizens, their

passport numbers;

18 Section 56 of POPIA
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16.15

16.16

16.17

16.18

16.14.3  section addresses and mailing addresses, if different;

16.14.4  telephone numbers; and

16.14.5  email or other electronic addresses, if any;

All the information in clause 16.14 above is classified as Personal Information in
terms of POPIA and therefore consent must be obtained from the Data Subject
before their Personal Information is transmitted to a third party unless the

exemptions in section 18(4) and/or section 38 of POPIA apply.

Personal Information processed for the purpose of discharging a relevant function
is exempt from sections 11(3) and (4), 12, 15 and 18 of POPIA in any case to the
extent to which the application of those provisions to the Personal Information would

be likely to prejudice the proper discharge of that function.

Personal Information can therefore only be processed in a lawful manner, if

necessary, if consent is obtained and collected directly from the Data Subject.

Parties involved in dispute resolution proceedings are b entitled to access
documents and/or information in so far as it relates to the dispute. Such parties are

not mandated to follow the POPIA or PAIA process for access to information.

INFORMATION OFFICER

16.19

16.20

The Information Officer for private bodies in terms of section 1 of POPIA must be a
head of an organisation and in essence within Community Schemes that would limit
it to either a member of the board of trustees and/or directors, including a chairman,
a building manager, or an estate manager. However, in the context of the Community
Scheme’s governance, a managing agent, EMA, administrator of the Community
Scheme or any other employee of the Community Scheme may be designated as a
deputy Information Officer for the Community Scheme, subject to a resolution of the

Community Scheme.
There are certain duties that an Information Officer is required to comply with. These

duties include, among other things, promoting and ensuring that the Responsible

Party complies with the provisions of POPIA, dealing with requests made under
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16.21

POPIA, and assisting the Information Regulator with any investigations conducted

in respect of the Community Scheme.

There are additional duties to be performed by the Information Officers, which

include ensuring that:

16.21.1

16.21.2

16.21.3

16.21.4

16.21.5

A compliance framework is developed, implemented, monitored, and

maintained;

A Personal Information impact assessment is done to ensure that
adequate measures and standards exist in order to comply with the

conditions for the lawful processing of Personal Information;

A manual is developed, maintained, and made available as prescribed
in terms of PAIA;

Internal measures are developed together with adequate systems to

process requests for information; and

Internal awareness sessions are conducted regarding the provisions of
POPIA, the regulations, codes of conduct, or any other information

obtained from the Information Regulator.

ACCESS TO INFORMATION

16.22 Arequest for access to information must be made by a requester in the prescribed

16.23

form (Form 2 — request for access to record) which can be obtained from the

Information Regulators website (https://inforegulator.org.za/) , the form is to be

addressed and sent to the Information Officer of the relevant Community Scheme.

The form can be delivered via email, by courier or hand delivery to the Information

Officer. .

The requester shall furnish the following information:

16.23.1

16.23.2

particulars of the person making the request;

particulars of the person on whose behalf the request is made (if
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applicable);

16.23.3 particulars of the record to which access is requested;

16.23.4 the form of access required (inspection, photocopies, etc);

16.23.5 particulars of the constitutional right to be exercised or protected; and
16.23.6 an indication as to how the requester wishes to be notified of the

decision regarding the request to the record concerned,

16.24 A person who seeks access to a record containing Personal Information concerning
that person, is exempted from paying the request fee. A Community Scheme which
receives a request for access to a record and which contains the information should
respond by issuing a written notice which can take the form of a letter, requiring the
requester to pay the request fee prescribed in the regulations. Unless the

information requested is limited to information which is personal to the requester.

16.25 If the Information Officer is of the opinion that more than 6 (six) hours will be taken
in giving effect to the request the Information Officer may estimate the amount of
the access fees which will become due and require the requester to pay a deposit
of not more than one third of the estimated amount. However, the following persons

are exempted from paying the access fee amount, namely:

16.25.1 single persons whose annual income after permissible deductions are
made does not exceed R14 712.00 and

16.25.2 married persons, or a person and his or her life partner whose annual

income after permissible deductions does not exceed R27 192.00.

16.26 The process for accessing information relating to the various Community Schemes

in terms of PAIA are set out below.

SECTIONAL TITLE SCHEME

16.27 PMR 27(4), Annexure 1 of the STSM Act states that a member, a registered

bondholder, or a person authorised by a member is entitled to receive the
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16.28

16.29

documents and records of a body corporate upon written request.

The executive committee or the managing agent must provide the member with the

documents within 10 (ten) business days of receiving the request in terms of PMR

27(5), but should a member request the rules of the Body Corporate, then this must

be sent to the member within 5 (five) business days.

A request for generic information which does not contain the Personal Information

of an identifiable person can be requested via email or otherwise without the

completing the prescribed Form 2. However, a request for the below mentioned

documents requires the requester to complete the prescribed Form 2 and comprise

of:

16.29.1

16.29.2

16.29.3

16.29.4

16.29.5

16.29.6

16.29.7

16.29.8

16.29.9

Minutes of meetings, including AGMs and trustees’ meetings;

The CSOS approved management and conduct rules accompanied by a

section 10 compliance certificate;

The audited financial statements of the Body Corporate (this will be
inclusive of a statement of income and expenditure, assets, and
liabilities);

Trustees, by accepting office, automatically consent to their Personal
Information being shared and/or accessible to the members of the
Community Scheme. In order to satisfy section 32 of the Constitution of
the Republic of South Africa, read together with PAIA.

The bank accounts for the administrative and reserve fund;
Procurement decisions;

Election outcomes and process;

Investments for the Community Scheme;

Information relating to security and maintenance of the Community

Scheme;
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16.30

16.31

16.29.10 any other information pertaining to the governance of the Community

Scheme as may be deemed necessary; and

16.29.11 The Body Corporate’s insurance policy as directed in section 3(1)(s) of
the STSM Act;

The members can ask for these documents as far back as 6 (six) years, as this is

the period for which they must be kept.

When requesting the books of account, the members are entitled to receive
information about both the administrative and reserve fund bank accounts, as PMR
26 (1) and (2) state that a Body Corporate must have both accounts and keep

separate books for each of these accounts.

HOA’S, HOUSING SCHEME FOR RETIRED PERSONS, SHARE BLOCK COMPANIES,
HOUSING CO-OPERATIVES

16.32

16.33

16.34

16.35

The right of a member to have access to information will be set out in the scheme
governance documentation; for instance, in a HOA, the right to access certain
information will be found in either the memorandum of incorporation for non-profit
companies or in the constitution for common law associations, subject to the

requirements set in PAIA.

In the instance where the Community Scheme is a Share Block Company, the

access to documentation will be found in the use agreement.
For a Housing Scheme for Retired Persons, it will be in the contract.
Should no provision be made in the scheme governance documentation, then similar

documents, as listed in clause 16.29 above for sectional title developments, can be

requested from the Community Scheme.

APPLICATION TO ACCESS INFORMATION HELD BY THE CSOS

16.36

As indicated in the CSOS PAIA manual, CSOS is a public body therefore a requester
must complete the prescribed request form PAIA Form 2 to access information held

by the CSOS. Such form must be sent to the deputy Information Officer on the
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16.37

following email paia@csos.org.za. The following information can be requested:

16.36.1 personnel records;

16.36.2 CSOS court records;

16.36.3 CSOS Act complaint related records;

16.36.4 CSOS records; and

16.36.5 procurement records.

As per clause 16.25 above, the requester will be liable to pay an amount to be

determined by the Information Officer of CSOS unless exempted.

APPLICATION TO ACCESS INFORMATION RELATING TO SCHEME GOVERNANCE

16.38

16.39

16.40

16.41

16.42

Should any of the information relating to Community Scheme governance
information held by CSOS be requsted, the requester should complete prescribed
request form PAIA Form 2 to access information and send it to the deputy
Information Officer of CSOS .

The completed form should be sent to paia@csos.org.za.

An acknowledgement will be sent within 2 (two) business days of receiving the

request advising whether CSOS has the relevant documentation.

A payment request letter will be sent to the requester to pay a sum to be determined
in terms of PAIA, for a copy of the scheme governance documentation unless

exempted.

Once payment has been made and the proof of payment is sent to CSOS, the
documents will be released. The proof of payment should be sent to

paia@csos.org.za.

170


mailto:paia@csos.org.za
mailto:paia@csos.org.za
mailto:paia@csos.org.za

	INTRODUCTION
	DEFINITIONS
	ACRONYMS AND ABBREVIATIONS
	GENERAL GUIDELINES
	1. REGISTRATION OF SCHEMES
	SCOPE OF APPLICATION
	MANDATORY REGISTRATION OF SCHEMES
	PROCEDURAL REQUIREMENTS
	REGISTRATION PROCESS

	2. COMPLIANCE AND ENFORCEMENT WITH THE LEGISLATION
	SCOPE OF APPLICATION
	COMMUNITY SCHEMES AND COMPLIANCE ASSISTANCE
	ENGAGEMENT
	INTENTIONAL CONTRAVENTION
	ENFORCEMENT
	ENFORCEMENT OPTIONS
	CONSEQUENCE OF NON-COMPLIANCE

	ANNEXURE A: LIST OF SUPPORTING DOCUMENTS FOR REGISTRATION OF A COMMUNITY SCHEME
	3. SCHEME GOVERNANCE UNDER THE DISASTER MANAGEMENT ACT AND REGULATIONS
	SCOPE OF APPLICATION
	DISASTER MANAGEMENT ACT AND REGULATIONS
	MEETINGS OF COMMUNITY SCHEMES
	HEALTH AND SAFETY OF EMPLOYEES AND SCHEME MEMBERS
	BIOMETRIC SYSTEMS
	USE OF THE COMMON AREA DURING A STATE OF DISASTER
	DISPUTE RESOLUTION DURING A STATE OF DISASTER

	4. APPROVAL OF SPECIAL AND UNANIMOUS RESOLUTIONS FOR SECTION TITLE SCHEMES
	SCOPE OF APPLICATION
	ADMINISTRATIVE PROCEDURE
	COMMUNITY SHEME APPROVAL PROCESS
	SUPPORTING DOCUMENTATION
	REGISTRATION AND ASSESSMENT OF THE APPLICATION
	REJECTION OF APPLICATION
	PAYMENT OF PRESCRIBED FEE
	NOTICE TO MEMBERS OF THE COMMUNITY SCHEME
	DECISION BY THE OMBUD

	5. APPROVAL OF SPECIAL AND UNANIMOUS RESOLUTIONS FOR COMMUNITY SCHEMES OTHER THAN SECTIONAL TITLE SCHEMES
	SCOPE OF APPLICATION
	ADMINISTRATIVE PROCEDURE
	HOME OR PROPERTY OWNERS ASSOCIATION
	SHARE BLOCK COMPANY
	HOUSING CO-OPERATIVES
	HOUSING SCHEME FOR RETIRED PERSONS
	SUPPORTING DOCUMENTATION
	REGISTRATION AND ASSESSMENT OF THE APPLICATION
	REJECTION OF APPLICATION
	PAYMENT OF PRESCRIBED FEE
	NOTICE TO MEMBERS OF THE COMMUNITY SCHEME
	DECISION BY THE OMBUD

	6. LODGEMENT OF RULES SUBSTITUTED, ADDED TO, AMENDEND OR REPEALED FOR APPROVAL
	SCOPE OF APPLICATION
	ADMINISTRATIVE PROCEDURE
	APPLICATION REQUIREMENTS
	PROCEDURAL REQUIREMENTS
	QUALITY ASSURANCE
	APPROVAL OF THE RULES
	AMENDMENT OF THE STA
	UNDESIRABLE RULES

	ANNEXURE B: UNDESIRABLE RULES UNDER THE STSM ACT
	7. MANDATORY SUBMISSION OF GOVERNANCE DOCUMENTS FOR ALL COMMUNITY SCHEMES, OTHER THAN SECTIONAL TITLES SCHEMES
	SCOPE OF APPLICATION
	ADMINISTRATIVE PROCEDURE
	APPLICATION REQUIREMENTS
	PROCEDURAL REQUIREMENTS
	QUALITY ASSURANCE
	UNDESIRABLE RULES

	ANNEXURE C: UNDESIRABLE RULES IDENTIFIED BY CSOS
	8. APPOINTMENT AND APPLICATIONS OF EXECUTIVE MANAGEMENT AGENTS
	SCOPE OF APPLICATION
	APPOINTMENT OF EMAs
	ADMINISTRATIVE PROCEDURE
	SUPPORTING DOCUMENTS
	PROCEDURAL REQUIREMENTS
	REMOVAL OF EMAs APPOINTED IN TERMS OF PMR 28(2)

	9. APPLICATION TO THE OMBUD FOR APPROVAL IN RELATION TO CONSENT FOR USE OF SECTION OR EXCLUSIVE USE AREA
	SCOPE OF APPLICATION
	ADMINISTRATIVE PROCEDURE
	APPLICATION REQUIREMENTS
	PROCEDURAL REQUIREMENTS
	NOTICE TO MEMBERS OF THE BODY CORPORATE

	10. APPOINTMENT AND REPORTING OF ADMINISTRATORS TO CSOS
	SCOPE OF APPLICATION
	APPOINTMENT OF ADMINISTRATORS
	PROCEDURAL REQUIREMENTS
	REMOVAL AND EXTENSION OF APPOINTMENT OF THE ADMINISTRATOR

	11. PAYMENT AND COLLECTION OF CSOS LEVIES
	SCOPE OF APPLICATION
	GENERAL
	PROCESSING OF PAYMENTS
	PAYMENT OF THE CSOS LEVY
	PAYMENT OF LEVIES IN A SCHEME WITHIN A COMMUNITY SCHEME
	INVOICING AND STATEMENT OF ACCOUNTS
	PAYMENT INTERVALS
	NON-PAYMENT OF LEVIES AND FEES
	CSOS LEVIES DUE AND PAYABLE
	WAIVER OF LEVIES
	VAT PAYMENT
	CHANGE OF CSOS BANK ACCOUNT

	ANNEXURE D: ELECTRONIC PAYMENTS (INTERNET BANKING)
	12. WAIVER OF LEVIES AND FEES
	SCOPE OF APPLICATION
	CATEGORY OF COMMUNITY SCHEMES AND PERSONS GRANTED WAIVER
	PROCEDURE FOR APPLYING FOR DISCOUNT OR WAIVER
	GROUNDS FOR REFUSAL
	WITHDRAWAL OR TERMINATION OF WAIVER
	REMEDIES

	13.  THE OPENING OF A BODY CORPORATE BANK ACCOUNT IN TERMS OF THE STSM ACT
	SCOPE OF APPLICATION
	BODY CORPORATE TRUST ACCOUNT
	ADMINISTRATIVE PROCEDURE

	14. THE SUBMISSION OF ANNUAL RETURNS OF A COMMUNITY SCHEME
	SCOPE OF APPLICATION
	SUBMISSION OF ANNUAL RETURNS
	PROCEDURAL REQUIREMENTS
	AMENDMENT OF SCHEME EXECUTIVES’ PARTICULARS

	ANNEXURE E: LIST OF SUPPORTING DOCUMENTS FOR SUBMISSION OF ANNUAL RETURNS OF A COMMUNITY SCHEME
	15. DISPUTE RESOLUTION OF COMMUNITY SCHEMES
	SCOPE OF APPLICATION
	ADMINISTRATIVE PROCEDURE
	COMMUNICATION WITH APPLICANTS
	RELIEF SOUGHT
	CONDONATION APPLICATIONS
	INFORMATION SUBMITTED BY AN APPLICANT IS NOT CONFIDENTIAL
	INTERNAL DISPUTE RESOLUTION
	RESPONSE TO CORRESPONDENCE
	PRESCRIBED FEE
	REGISTRATION AND ASSESSMENT OF DISPUTE
	REFERRAL TO CONCILIATION OR ADJUDICATION
	REJECTION OF APPLICATION
	NOTICE TO AFFECTED PERSONS (SECTION 43 OF THE CSOS ACT) AND NOTICE TO THE APPLICANT (SECTION 44 OF THE CSOS ACT )
	AMENDMENT OR WITHDRAWAL OF APPLICATION
	INSTANCES WHERE MATTERS WILL BE REFERRED DIRECTLY TO ADJUDICATION AS OPPOSED TO CONCILIATION:
	CONCILIATION PROCESS/RULES FOR CONCILIATION
	NOTICE OF CONCILIATION
	ATTENDANCE AT THE CONCILIATION HEARING
	CONCILIATOR CONDUCT
	MATTERS THAT MAY BE REFERRED DIRECTLY TO ADJUDICATION
	ADJUDICATION PROCEEDINGS
	PROCEDURE FOR THE CONDUCTING OF ADJUDICATIONS
	FACE-TO-FACE ADJUDICATIONS
	DOCUMENT-BASED ADJUDICATIONS, WITH NO FACE-TO-FACE HEARING
	NON-ATTENDANCE AT THE ADJUDICATION HEARING BY EITHER OF THE PARTIES
	INVESTIGATIVE POWERS OF THE ADJUDICATOR
	ADJUDICATION PROCESS AND RULES FOR ADJUDICATION
	LEGAL REPRESENTATION AT THE ADJUDICATION
	ADJUDICATION ORDER
	RELIEF IN TERMS OF SECTION 39(7)(b) OF THE CSOS ACT
	URGENT APPLICATIONS
	PROCEDURE ON URGENT APPLICATIONS
	COSTS ORDER
	ADJUDICATOR’S CONDUCT
	ENFORCEMENT OF ADJUDICATION ORDER
	CORRECTION OF ADJUDICATION ORDERS
	URGENT MATTERS
	APPEAL PROCESS
	THE ROLE OF THE CSOS IN THE APPEAL PROCESS
	DISPUTE RESOLUTION PROCESS AND CONFIDENTIALITY

	ANNEXURE F: CODE OF CONDUCT FOR CONCILIATORS AND ADJUDICATORS
	ANNEXURE F1: DECLARATION OF INTEREST
	ANNEXURE G: DISPUTE RESOLUTION MODEL
	16. PROTECTION OF PERSONAL INFORMATION AND ACCESS TO INFORMATION
	SCOPE OF APPLICATION
	THE PROTECTION OF PERSONAL INFORMATION ACT (POPIA) AND THE PROMOTION OF ACCESS TO INFORMATION ACT (PAIA)
	INFORMATION OFFICER
	ACCESS TO INFORMATION
	APPLICATION TO ACCESS INFORMATION HELD BY THE CSOS
	APPLICATION TO ACCESS INFORMATION RELATING TO SCHEME GOVERNANCE


